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No. 2ii] NEW DELHI, TUESDAY, OCTOBER 14, 1958/ASVINA 22, 1880 


ELECTION COMMISSION, INDIA 

NOTIFICATION 

Delhi, the 3rci October, 1958 /Asvtna 11, 1880, [Saha) 

S.O. 2187.—Whereas the election ot Slmmati Shivrajwati Nelnu as a niembci o£ the 
House of the People from the Lucknow Distrht (Crnlial) iimsutucncy, has been called in 
question by an clctLion petition duly piescnted undei Pan VI of the Repicscntation of the 
People Act, 1951, (48 of 1951), by Shri Inloki Singh son of M Cokarari Dayal Singh, resident 
of Cliasiyatimandi, Lucknow, 

And whereas the Election Tiibunal appointed by the Election Commission in pm nuance 
of the piovisions ot section 86 of the said Act, for the trial of the said election petition, 
has, in puisuancc ot the ptovisions contained in section 103 of the said Ad, sent a copy ot 
it* older in the said cledion petition to the Commission 

Now, therefore, in pursuance of the piovisions of sedion 100 of the said Ad, ihe 
Elcdion Commission hereby publishes the said older of the Tribunal 


BEFORE THE ELECTION TRIBUNAL (DISTRICT JUDGE’S COURT) LUCKNOW 

Pit esc,- vr: 

Ihe Hon’blc Mi Justice Ainbika Prasad Srivastava, (Judge, High Couit of Juditaiuie at 
Allahabad)— Chairman. 

Sri K. C. Srivastava (Rctncd District Judge) — Member. 

Stl S, N. Roy, Advocate— Member. 

Eittuon PrirrioN No. 2 of 1985. 

Sii Tnloki Singh son of M Cokaian Dayal Singh, aged 46 years, resident of Ghasiyari Mandl, 
Lucknow— Petitioner. 

Versus 

1 Shiimati Shivrajwali Nehru, wife of late Dr. Kishan Lai Nehru, resident of Fawn 

Biake Avenue, Havelock Road (now known as Sarojini Njklu Maig) Lucknow. 

2 Sn Atal Bchaii Bajpat, resident of Vinayak Rhawan, 1 A. P. Sen Road, Lucknow. 

3. Sri Raj Kumar Srivastava, son of late Sn Lachliman Piasad Srivastava, Advocate, 

Mashakganj, Lucknow. 

4. Sri Jai Dayal Awasthi, resident of Ganeshganj, Lucknow, 

5 Sri Mahesh Nath Shatina c/o B Mababir Prasad Srivastava, Advocate, Dr, 
B. N. Verma Road, Lucknow. 

6, Sri Babu Lai Vakil, resident ot Daulatganj, Lucknow— Respondents. 

For the petitioner .—'Sarvslni S. P. Sinha, H. N. Misra, Bishun Singli, Otikar Singh, 
FI K. Ghosh and B. C Agarwal, 

For the respondent Nu. 1 —Sarvshri K L. Misra Advocate General, Mahablr Prasad 
Srivastava, Umesli Ghandia Srivastava and Om Prakash Silvas lava 
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JUDGMENT 

This is an election petition filed under section 81 of the Representation of the People 
Act. On the 27th of Februaiy, 1955, a bve-eleclion was held tor the Lucknow Disttict 
(Cential Constituency) of the Lok Saliha ^Hotise of Lhe People). Ihe pctillouei Sri Triloki 
Singh was one of the undulates. The other tandidates weie the six respondents, Sint 
ShivrajwaLi Ncliiu, Sit Alai Behari Bajpai, Sii Raj Kumar Suvastava, Sri Jai Dayal Awasthi| 
Sri Maheali Natli Shaima and Sri Balm Lai. The pctitionei was a candidale on behalf ol 
the Praja Socialist party. Sint. Slnviajwati Nehiu, lespondent No. t represented Lht 
Congress, Sri Atai Behan Bajpai, respondent No. 2 was a representative of the Jan Sangli. 
The other ioui candidates, respondents Nos. 3 to b had withdrawn fioin the elccrion within 
the piesLribcd time. The contest, theiefoic, was between the petitioner and the jespondeuts 
Nos. 1 & 3. There were 308 polling stations at seventy different plates in the Constituency. 
Polling was held on the 27lfi Fcbiuaiy. 1955. Counting took place oil 1st March, 19.5.5, 
and the result was deciaied at 9 i\m. on that very date. Sii S. N. M. I lipalhi, the Distilrt 
Magistrate of Lucknow was the Returning Officer. AcLOiding to the ltnal decimation which 
he made, Smt. Shiviajwati Nehiu had leceived 49, 351 voles, Sii Tiiloki Singh had teceived 
34,578 votes and Sri Alai Behari Bajpai had received 33,986 voles. Suit. Sluvrajwati Nehru, 
lespondent No, 1 was lliercfoie, duly dedaicd elected and a notification to that effect was 
published in the Gazette of India. Exiu-oiclinaiy on March 5, 1955. The present election 
petition was hied by Sri Triloki Singh beiore ihe Eleiliun Commission Incfia, New Delhi, 
on March 21, 1955. This Inbunal has been consiirulcd by the Election Commission for 
the trial of the petition (vide notihcation No. 82/2/55,5182, dated 1th May, 1955), which calls 
in question the election of the iespondent No. 1 to the seat of the Lok Saliha. 

The petitioner alleges that he was a candidate for one of the seals io the Lok Sabha 
from the Lucknow District in the Geneial F.Iections of 1952 also. Al that time too Sri 
S. N. M, Triputhi was the Returning Officei. In connection with that election the petitioner 
had made a complaint against Sri S. N. M. Tripathi and certain other officials alleging that 
Shri Tnpathi had identihed himself with the Congress candidale and had acted in a spirit 
of partisanship. The petitioner had lost lhaL election and had hied an election petition 
(No. 320 ol 1952) in which loo he had made a giievante in lespcct of ilie conduct of Sri 
S, N. M. Tiipathi. On that account he was afiaicl that S. N. M. Tripalln would not act 
fairly as Returning Officei of ihe Bye-F.lcclion in dispute loo, but he did not laise any 
objection to his appointment as Returning Officer in lespect of this Bye-Election because 
he thought that Sri Tripathi must have become wiser by expel icnce and that if the rules 
were scrupulously lollowecl die election was sure to be a flee and fair one in spite of any 
personal inclinations of Sri Tripathi. ihe pelitioner, however, found that in this bye- 
electmri too from the very beginning Sri S. N, M. Tiipathi acted throughout in pursuance 
ol a scheme or purpose the aim of which was to manipulate matters in such a manner 
that the Congress candidate should he declared elected even though she did not have Ihe 
sunpoit of the majority of the electoiatc. The contention ol the pctitionei is that for the 
fulfilment of the scheme which Sri Tiipathi and pieconceived, he contravened the various 
piovisions ol the Representation of the I'coplc Act and the Jules Earned thereunder, At 
the time of the counting of the balled papers and the declaration of the resuh, to facilitate 
his purpose, the Returning Officer threw a veil of scciery over everything which was being 
dune in the counting loom and did not permit the petitioner oi the othei candidates or 
their agenls, who were present in the room, to have any knowledge about the hgures of 
the counting as it was proceeding. All this was done inspile ol lhe piotcsls of Lhe pelitioner 
and his counting agent, 

The acts and commissions of (he Returning Officei of which the petitioner particularly 
somplains ate:- - 

1. Though the petitioner and his counting agent were allowed to be physically 

presenL in the Counting-room, then light to watch and supeivisc the counting 
of votes was defeated because they weie noL allowed to know what was going 
on it the time of counting and ihe relevant information was deliberately with¬ 
held from them. 

2. Counting was held candidate-wise though under the rules it ought lo have been 

held polling-staLion-wise. Ehis was a contravention of mle 46(1) of the 
Representation of the People (ConducL of Elections and election Pelilions) 
Rules. 

3. Rule 16(i)(vi) of Lhe Representation of the People (Conduit of Elections and 

Election Petitions) Rules was broken in as much as Lhe counting ol the ballot 
papers was not recorded in Foim 14 forthwith and the candidates or their agents 
were not allowed to look at them. The ballot papers were also not kept in 
separate sealed covers aflet louiilnig as lequned bv the lulcs. 

4. The pctitionei or iris agent weie not allowed to know the lcsult of Lhe counting 

of the ballot papers found in each ballot box befoie the Returning Officer 
wiotc ul dictated the figmes to his clerical sLaff. 
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& The counting was cariicd on even in the absence o£ Lhe Returning Officer from 
the counting room, m contravention ol the proviso to Seaton gg of the 
Representation of the People Act 

b When counting was stopped lot about 45 minutes toi lunch, the ballot papers 
and olhti documents relating to the election wcie not scaled as was required 
by rue rules 

7. Form No 14 was not filled in oi piepaicd as lhe counting went on as it ought to 
have been done, 

8 Form No 10 was opened at a wtong time Aftct the ballot pjpets bail been 

counted they wcie not kept in sepaiaLc packets so ns to indicate the name of 
the candidate from whose ballot bos. the ballot papets had bitu taken out 
fhe ballot panels ol cath candidate were not scaled hcluie commencement ot 
the counting ol the votes of the next candidate 

9 lhe pclitionci oi Ins agtnt was not allowed an inspection ot Lhe totals and their 

request to check the result was tefused 

10. Aftei Lhe comujng and before Lhe declaiaium of the iesnlt the Returning Officer 

and other officials left Lhe counting loom and relumed after holding a shim 
conference they again lemcd ami letiiinul It was only aftei that LliaL the 
result was anuounieil 

11. 1 lie announcement of the testilL was in contiavcntion of Rules 18 anil 50 The 

result was that the petitioner was depuved of his iighL to claim total oi paitul 
recounting of voles 

12 Aftei the result announced the petitioners lcquest lot staling the ballot papcis 
and other documents connected with the election was yviungliilly refused 

According to the petitioner these irregularities and illegalities have maleiially affected 
tlie result Of the election 

The petitioner fuilhet <(intends that for the furtherance of the prospects of her election 
the tespondent No 1, hei agents and wotkers obtained and piocnred the assistance of 

persons seivlng undei the Government of the State of Gltai 1’iaclcsli lie points ouL, In 

particular, that the Mnusteis of the IJ 1’ Government including Su Sampuratiand, the 

Chief Minister, Sil C B Gupta, su Hafir Mohammad Ilnahim, Su Syed Ah /aheet, Srl 

Girdhan Lai and Stl Hargovtnil Singh, not only canvassed fin the respondent No 1 but 
abused their position as Muustets by issuing appeals and employing Government servants 
tor the piopagatum and cnculatmn of such appeals I licy even toerced people to vote for 
her They used start cars ditvui by chaurteius etnployctl by the State in iheh campaign 
of canvassing Su Flahz Mohammail Ibtahim, the Minislct fot Ftname and Tower issued a 
statement fin tlie press appealing to the \iitci? to i isL then soles in favour of lespondent 
No 1 lie took the assistance of his I'cisonal Assistatu Su Kushna, a person seiving undei 
the State, for getting the statement typed, foi attesting iL and fot issuing it to the ptess, 
Alt this accoiding to the petituinei tell uudei Section 1211 tR) ot the RcpiescnLauciii ot the, 
People Act 1951, and on account ol tl the election ol lespomlent No 1 was void under 
Section 100 (£) (c) ol the Act 

The case oL the pettliimct is that the polling hail mostly been in bis favoui and every 
one expected that he would win It is also alleged that even the tespondent No 1 anil 
hei workcis anil agents at one stage luil given up all hopes and conceded that she had lost 
The result which was announced was thus, contrary lo all expectations It could not 
therefore lie the result ot the actual polling and was the out come of official manipulation 
As evetything had been done in pursuance of a prefonieivcd scheme or putpose the election 
of cespondent No 1 was m fart no election at all The petitioner, thcrelore, claims that 
he is enllLlcil lo have it seL aside and declared void 

Respondents Nos 2 and 3 to 5 ibil not put in any appearnate in the case and the 
petition pioreedcd f \purtr agumt them The respondent No 6 filed a wutten statement 
in which he pleaded igntn uu i about most ot tlie allegations made by the petitionei He 
did not thereafter contest the petition or put in any appearance and for all practical purposes 
the case proceeded ex paite against him also 

J he petition is contested only by the jesponileut No 1 She admits that she was one 
of the seven candidates who bail been duly nominated for the seat and thaL as Lhe 
respondents No 3 to b had withdi ivcii fiom the contest she along with the petitionei anil 
the respondent No 2 were the only contest mts for the seal She also admus that Su 
5 N M lupathi was the Returning Officer of the Bye Flection She claims that she was 
duly elected as she hail snored several thousand votes more than the petitionei and the 
respondent No 2 She does not dispute the hgtites of the votes mentioned in paia 16 of 
the petitioin Site vehemently denies that there was any picconccived scheme ot purpose 
according lo which the Returning Officer worked and also denies that any iules were 
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deliberately btoken She says Uiat the election was a free and fair one and that she was 
declaied elected because the had received the support of the majority of the clertois She 
admits that the counting of votes was done candidate-wise and not polling station wise but 
contends that that did not amount to a bleach of the rules It was done because it was 
the only method which could eradicate all chances of the mixing up of the ballot papets 
ol ddferent candidates and also saved time She also contends ihat counting was done 
candidate wise with the consent of the petitionei and the other candidates She denies 
that at any stage any ptotest was made in that connection She also denies that any veil 
of secrecy was thrown over the pioccedings in the counting loom She pleads that cvety 
tiling was done in an above board rnannei All the candidates and their agents had been 
given scats in the counting room and were allowed to see everything atnl to hear eveiything 
Nothing was kept seciet from them The Returning Officer had expressely offered to supply 
any figuies relating to the counting of votes when asked for According to the respondent 
counting was done accoiding to rules and fotms wete prepated ptopetly at the requned 
time and aftei counting the ballot papets wete kept in sealed covers lhe respondent 
denies that any secret consultations wete held before the iesult was announced 01 that 
there was any manipulation ol votes She admits thaL no scaling was done dining the 
lunch intcival but submits that it was not necessary for the safe custody of the boxes and 
documents tclating to the election She also says that Lhe ballot papets were wrapped up 
box wise m checking slips and then tied up with string and put in ballot boxes which bote 
the labels and the names of the candidates to whom the ballot papers lelatcd The result 
was announced in the presence of all the parties anil even duting couise of the counting 
the petitioner and the other candidates and their agents could heat what was being dictated 
by tne officer assisting the Returning Officer to the cletks who were filling 111 Toim No 14 
Mie emphatically repudiates the suggestion that the Returning Ofltcet rcndcied any assistance 
to het In securing het election and urges that his attiLudc towards all the candidates was 
throughout utnfoim, tmpaittal and fair 


She admits that the Mlnisteis mentioned in list D of the petition canvassed for her 
because she was a candidate set up their party but contends that in doing so they did not 
do any thing conttary to Jaw She denies that they abused their position 01 that they 

coerced people to vote foi her She also denies that they used staff cars driven by chauffeurs 

einplovcil by the State In tespcct of S 11 Hafiz Mohammad Ilnalnm, the Mnnstei for 
Pinaiue and Power, she admits that he issued a statement for the ptess mentioned in list 
li of the Petition which was attested by his P A Sri Sit huishna and was issued to the press 

but says that this cltd not amount to assistance by the Petsonal Assistant in fnrtherenLe of 

the piospects of her election and could not fall within the ambit of Section 123 (8) of the 
Rcpiesentation of the People Act in any manner She thus, dentes that any assistance of 
the servants of the State was obtained or procured by het or her agents which could affect 
her election In any way 

She denies that the result which was declared was in any way conuary to expectations 

01 that she at any stage had given up hopes or had declared that she had lost She says 

that on the contrary het success at the election was a fotegone conclusion as she com¬ 
manded Lite confidence of the majority of the voters She denies that the result declared 

was not the real result of lhe polling 

She pleads 111 the alternative that even if it was found that theie was any deviation 
from the strict compliance with any provisions of the Act and the Rules relating to the 
counting of ballot papets, the iesult of the election had not at all been affected thereby 
and there can, therefore, be no question of the election being set aside on that account 

On these pleadings, the following issues wete fratped foi trial'— 

1. (a) Did the Returning Officct fail to comply with the provisions of the Representation 
of the People Act and the Rules flamed theieuudet in tespcct of the following matters? 

(t) He did not comply with Section 64 of the Representation of the People Act 
( 11 ) He denied to the petitioner the right to watch and supeivise the counting 01 
Votes himself ox through his counting agents 
(ih) He did not inform the petitioner or his agents about what was going on at the 

time of counting and withheld relevant inhumation from them 

(tv) He did not comply with Rules 4G(l)(vi) and (2) 48 and 50 ol the Repiesentatlon 
of the People (Conduct of elections and election petitions) Rules 
(v) He did not coply with the directions contained at serial No 1 of Part B of the 
Directions and Distinctions issued by the Election Commission India and of the 
directions contained in Chaplet X of the Handbook issued by the Election 
Commission India for candidates foi election 
(vt) He did not comply with Rule 17 A of the Instructions regarding counting of votes 

by the U P Government Was he bound to comply with that tule? 
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(b) Did these lneathrs materially afltrt the result of the election and render it void? 

(c) Were the arts and omissions of the Returning Ofheer detailed in the list given 

by the petitioner (Paper No 52C) commuted by him and were they part of a 
sthenic intended to help the respondent No 1 in the election? 

Did such arts 01 omissions materially affect the result of the election? Can the elec 
tlon be questioned on the ground of such acts and omissions on the ground 
that they formed pan of such a scheme? 

2 (a) Did the Returning Officei commit any non compliance with the provisions of the 

Representation of the People \ct or the Rules framed thereunder by counting 
the votes candidate wise and not polling station wise? 

(h) Was the counting done candidate wise with the express or implied consent of the 
petitioner? (f so rould such consent valid nr that counting If it was otherwise 
invalid? 0 

(c) Has the candidate wise counting materially affected the result of the election? If 
so has it become void on that account? 

3 Did the represent No 1 her agents or workers procure assistance fiom servants of 
the IJP State as men mned in lists B and D in connection with the election? If so, does 
it amount to a major cortupt practice? Is the election void on that account? 

4 Did the Mlnistcis mentioned m list D abuse their position lry (a) employing Govern¬ 
ment servants, (b) using stite cars drivers by chauffeurs employed by the State, (c) canvas 
sing voters and (cl) coercing voters, for giving their votes to the respondent No 1 as alleged? 
If so did such conduct amount to a major corrupt practice and vitiate the election? 

5 Did the Returning Officer render Illegal assistance to the respondent No 1 in securing 

her election? If so did such act amount to a corrupt practice major or minor? If it amount 

rd to a minor conupt piacticc, has it matciially affected the result of the election? 

6 Is the petitioner entitled to get the election declared void? 

Findings 

U\ue No 1 (a) (i), 1 (a) (it) and 1 (a) (ui) —It would be convenient to deal with these 
sub issues together 

Til order to appreciate ihe contentions ptessed in these respects on behalf of the petitioner 
it is necessary to have befoic us a picture of how the counting was done in the counting 
room The official vetsion is that this Counting room was the Court room of the City 
Magistrate I iicknow Ihe room itself was divided in two portions In one poition there 
was a dais whirli was sepmated ftom the rest of the room by a wooden railing The rest 
of the room was divided mlo (luce parts There was the middle portion which was separated 
from the two wings on its cither side bv two wooden railing There were 15 tables, 8 in 
one wing and 7 in the other These tables were known as counting tables At each table 
there were thtee counting clerks 2 checking clerks and one Gazetted Officer In the middle 
portion thcic wcie chairs where the candidates and their agents could sit They could also 
stand ne ir Ihe tailing which divided the portion of the 100 m which contained the dais from 
the rest of it, and w itrh vvhaL was taking place on the dais On the dais there was a big 
table T 11 the centre of it sit the Returning OfficcT Next to him on the right was the 
chair of the Assistant Reluming Officer O 11 his left there was the chair of Sbrl FaThat Ah, 
Dy Magistrate On one side of the table was sitting Shn t adh Mohan, a clerk Between 
him and Sti Failint All there was the chair of another clerk who was not sitting actually at 
Ihe tahlc but at some distance fiona it On the other side of the table were sitting Sri Nigam, 
S 11 Malik incl one oilier Gazetted Officei Ballot boxes had onginally been arranged Polling 
station runt candidate wise in the room adjacent to the counting room The candidates ana 
their Agents examined the ballot boxes there and checked their outer seals Before the 
counting began Section 128 of the Representation of the People Act was read out Then from 
the adjacent room the ballot boxes of one candidate at a tune were brought to the counting 
tables. The outer seals of the boxes were broken there and the candidates and their agents 
examined the outer labels as well as the paper seals Then the boxes were opened and the 
ballot papeis were taken out Then the ballot papers were arranged in bundles They were 
counted bv the counting cleiks I hen they were checked by the cheeking clerks The ballot 
papers liable to be rejected were separated The numbers of the rejcctable and valid ballot 
papers wete then enlered in check slips The check slips were signed by Lhc Officers silting 
at the counting tables flic bundles wiapped in cheek slips and then tied with a string 
weie then brought to the big table on the dais The ballot papers were then taken out of 
their wrappings If there wctc any rejectablc ballot papers they were shown to the candi¬ 
dates and their agents and the Returning Officer decided whether they were really reject 
able In that case he rejected them and put. them aside- The valid ballot papers and the 
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check slips weie then passed on to Sri Faihaf Ah' who was sitting on the left of the Return 
ing OH" cr He dictated the figures enteied in the check slips to Sli Laclli Mohan Clerk 
who was sitting just near him, and Sri Ladli Mohan enteied them in Form 14. The hallot 
papers were then again wrapped up, by the oilier clcik, who Was sitting by the side of Sli 
I.adli Mohan who in his turn put it In an empty ballot box After one page of Foim 14 
had been filled in so far as one candidate was concerned, 1L Was passed on to Mr Nigain 
Addl. Dlstiict Magistrate ( Judicial) who was sitting to the light of the Returning Officer, to 
be totalled by him After totalling the hguies Sii Nigain passed that page of Foim 11 on 
again to the Returning Officer who cither kept it with himself or passed it on through Sri 
Farhat Ali to the cletk who was filling it in The DafLarl who was sitting behind the 
Returning Officer then sealed the ballot box as soon as it was full Aftci the counting of 
all the votes of one candidate was ovet all flic figuies enteied in Foim 14 in respect of him 
weie totalled Then the counting of another candidate began The same procedure was 
followed with lespect to him After the counting of the rotes of all the candidates had heen 
done and all the figures enteied in Foim 14 had been totalled. Form 16 was prepared. The 
result was then declared. 

The contention of the petitioner In this connection is twofold lie says in the first place 
that though under Sec 64 of the Representafinn of the People Act he as wrll as Ills counting 
agent had a right to he present in the Counting Room to Watch and supervise the pioceecb 
Ings that were taking place in that room The Returning Officer piacticallv deprived him 
of that right by not pcimittlng him to watch the counting at the counting tables or to take 
figures from thete bv not allowing him to note the lcsults of the counting as it went on, 
by not showing him the figures which weir being taken down and hy not peimltflng him 
to Inspect the totals or to check the tesulls He savs [hat a sort of veil of secrecy or lion 
curtain was thrown over (he entire ptoreedings and Lhe Returning Officer sought justlfira 
tron for it in Section 12R of the Representation of the People Act In the beginning for 
sometimes Sri Farhat Ali dictated the figuies that wete to be entered in Form 14 In a tone 
loud enough to be heard hv the candidates and their agents The figures were being noted 
hy them. Then the Asstt Reluming Officei took exception to thrii noting down the figures 
and said that It violated the title of secrecy The petitioner and his agcnls protested A 
reference was made to the Returning Officei and the Asstt Returning Office! announced 
that liis view had been upheld In the Returning Officer too, After that Sii Fathat Ali 
lowered the tone of his dictation with (he icsulf that the figuies he was dictating could nor 
he heard by the candidates or their agents They were ilien forced to stop taking notes 
The petitioner also contends that Form 11 was not being filled In as it ought to have been 
filled In AA T liat the Reluming Officer or the Asstt Returning Offirri wrote was written hv 
him in such a wav lliat the petitioner or his counting agent could not sec what eras bring 
written. 

The second contention of the petitioner is that as lecptlred b\ mle IfiflWviiil and fix’) of 
the Represenlation of the People (Conduct of Flections and Flection Petitions') Rules 1061 
(which will hereinafter be leferied to in this judgment as the Rules') the ballot papers 
were not put in sc-paiate packets and the packets weie not put in separate containers Packet 
slips weie not used at all. The bundles of ballot papeis wrrr really beaped on the dais 
below the tables and were not scaled at attv stage Fvcn after the icsulf had been declared, 
the petitioner prayed that he might lie allowed to put his own seal on all the ballot papeis 
and the documents connected with the election He was not allowed »n do so 

So fai as the first contention is concerned the respondent denies that any veil of Hcciecy 
was thiown ovei the pioceedings She contends that cvctylhlng was firing done openly 
The candidates oi their agents evne not being allowed to take the figuies from the counting 
tables because tile figures were tint final The final authority foi deciding tile question of 
rcjcctabilitv of the ballot papets was the Returning Officer and till be had derided the 
question no one could be cettalti as to bow many valid ballot papers had been found in a 
ballot box At the table on the dais the figuies were heing dictated bv Sri Farhat Ali in 
a lone loud enough to be lieaicl bv all the candidates and their agents Except for its 
natuial fine trial ion (he tone of dictation was ucvc'i delibeialelv loweied No one wa* 
niohibited from taking times The otilv thing said was (hat if any figures weie tinted the 
Returning Officer would not be responsible for their coricrtness The Reluming Officei 
had cxpicsslv offered to give authentic figuies to any candidate or his agent whenever 
icquiicd The offer was however, never availed of Tinder the Titles the Returning Officer 
was not rcquiied to declaie the total number of valid and invalid votes received by a 
candidate at a paiticular polling Station According to the respondent Form 14 was mcoaied 
in a ptonci manner as (lie counting went on The peiitiouei never wanted to check the 
totals Thcic was tlicicfoie, no question of liis being forbidden to do no 

To respec ( of the latter contention the respondent’s case is th.it though the bundles of 
ballot papets weie not put in separate packets thev were nut in empty ballot boxes of rbe 
candidates to whom thev ielated and those boxes wete dulv sealed They were not kept 
in heaps under the tabic of the dais The petitioner’s reouest after lhe declaration of the 
result that he be allowed to seal all the papers was rejected because that could not he 
done In the absence nf the Running Officer and the other candidates or theh agents, 
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Under Section 64 of the Representation of the People Act “At every election where a 
poll is taken, [votes shall be counted by, or under the supervision of the Returning Officer, 
and each candidate, his election agent and his counting agent, shall have a right to be 
present at the time of counting”. Under rule 45 of the Rules the persons mentioned in 
Section 64 of the Representation of the People Act are to be allowed to be present at the 
counting of votes. In England certain facilities are to be given to the counting agents. 
According to the paragraph 28 of the Final Repoit of the Committee on Electoral Law 
Return quoted by Schofield in his book of Parliamentary Elections, second edition, 
page 367:— 

‘As regards facilities which should be awarded to the counting agents, two points of 
vilew have been presented to us The candidates and through them the electors 
have a right to be satisfied that the count is properly and fairly conducted. 
For this purpose, candidates must be allowed to appoint a reasonable number 
of counting agents The latter should not merely be admitted tcy the room in 
which the count takes place hut should be given adequate facilities to oversee 
the count and to make sure that there is no irxegularitv, though they should 
npt be allowed to handle the ballot papers without the. permission of the 
Returning Officer 01 in any other way to obstruct the count.” 

This appears to have found recognition in Rule 45 clause (iii) of the Parliamentary Election 
Rules which are given in (he II Schedule of the English Representation of the People Act 
of 1940. That clause provides that the Returning Officer shall “give the counting agents 
all such reasonable facilities for overseeing the proceedings and all such information with 
respect thereof, as he can give them consistently with the orderly conduct of the proceedings 
and the discharge of his duties in connection therewith”. In our Rules there is no express 
provision corresponding to Rule 4^ (iii) quoted above but that cannot obviously justify the 
inference that the facilities which ate bound to be provided in England to a counting agent 
are to be withheld in this country The right of a candidate or his counting agent to 
watch the proceedings and to see that the counting is done fairly and in an above-board 
manner appears to have been too obvious to need specific mention. That is why no express 
rule appears to have been flamed about it in India It appears to have been taken for 
granted that everv Returning Officer would grant these facilities to all concerned. In the 

Chingleput case (Hammonds Election Cases page 305) a question was raised as to whether 

a candidate was entitled to see that each vote was counted one bv one by the Returning 
Officer himself whether each vote was to be shown to the candidates before it was counted 
or rejected and whether thev were to be allowed to raise objections if they had any. It 
was observed that that could not be the intention of the regulations and that “all that 
was intended was that the candidate and his agent should have a general opportunity to 
see for himself that the counting and the rejection were proceeding on the right line and 
check them himself ftom time to time to satisfy himself that the proper principles were 
being followed”. In the Hand Book issued by the Election Commission of India for 
candidate for election to the House of the People etc printed and published by the S.G.P. 
at the Government Central Press, Trivandrum, 1951. at page 23 there is a direction that 
the candidates and their agents should keep a record for their own information of the 
result of coupling of each box. We have therefore, no doubt that the petitioner is right 
in his claim that he along with his counting agent was not only entitled to be physically 
present in the counting room but was also entitled to watch the proceedings and to see for 
himself that the counting was being done strictly according to the rules, in a fair and 

proper manner. He was also entitled to note how (he counting was proceeding and what 

the position of the various candidates was in lespecl of voting at a paiticular stage or at 
a particular polling Station. 

Section 128 of the Representation of the People Act requires “Everv Officer, Clerk, 
Agent or other persons who peiforms anv dutv in connection with the recording or counting 
of votes at an election shall maintain and aid in maintaining the secrecy of voting and 
shall not, (except for some purpose, authorised bv or under anv law) communicate to anv 
person anv information calculated to violate such secrecy”. Both the parties are agreed 
about the interpretation, that is to be put on this provision The only thing which it 
requires is that there should be no disclosure as to how a particular elector had voted at 
a particular election. It lavs down nothing more and nothing less. This provision, could 
not, therefore, be itsed as an excuse for throwing a veil of secrecv over the proceedings in 
the counting 1 room. Nor is it the contention of the respondent that it could be used for 
that purpose. 

In view of the emphatic denial of the respondent that anv secrecy was being observed 
in respect of the proceedings of counting it was for the petitioner to establish his allegation 
that a veil of secrecv was thrown over the entire proceedings or that an iron curtain was 
set up. To discharge this burden the petitioner has examined himself and two other 
witnesses, Sri 1 Bhupendra Nath Srivastava, his own rounting agent and Sri Nana Deshmukh, 
the counting agent of the Jan Sangh candidate Sri Atal Behari Bajpai. The former Is 
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P W 21 and the latter is P W 12 In rebuttal the respondent has examined Sri S. N M 
Trlpatbi. the Returning Officer DW 11, Sri Earhat Ali DW 10, Sri K S Sinha, D W, 9, Srr 
Ladli Mohan DW 8 and Sri Kedar Naih Pandc D W. 7 

It Is admitted that the petitioner or his counting agent were not allowed to obtain 
figures from the clerks working at the counting tables The reason put forward by the 
Returning Officer in this connection is that the figures which could be had from ilij 

counting table, could only be tentative figures They could not be final till the Rcturnlnj 

Officer had hlinsrlf decided whether a particular ballot paper was liable to be rejected o] 
not This appears to us to be quite reasonable The petitioner's evidence on the point Is 
not very consistent Si I Bhupendra Nath Srlvastava says "I went to the counting table and 
wanted to find as to bow many votes had heen found In the box But the persons at the 
rountlng table refused to disclose that infoitnation No one had forbudden us from 

going near the counting tallies The persons at the counting tables did not tell ns anything 
about the validity or invalidity of the ballot papers” PW 12 Sri Nana Deshmukh however 
states as follows 1 — 

“We were not allowed to go to ihe tables of the counting clerks At first we tried 

to go lo the Counting Cletks in order to see bow they were preparing the 

bundles of the ballot papers and how thev were counting and if possible to 

count the ballot papets while they were heing counted by the counting clerks 
We were however not allowed to do anvthing of the kind and weie asked to 
Hit on the chairs and to see what was being done” 

The inconsistency in the two versions is obvious and needs no comment. 

As to what took place on the dais, it Is not disputed that after the ballot papers were 
wrapped up In check slips and tied with string, they were sent to the table on the dais 
They were checked there and the Returning Officer or his assistant deilded the reject- 
ability or otherwise of all doubtful ballot papers Then they were handed over to Sri 
Earhat Ali who dictated the figures of valid and invalid votes to the clerk who was sitting 
by his side It is further agreed that for sometime the figures svere being noted by the 
various candidates and their agents It is said, that then the Assistant Returning Officor 
raised an objection that that was not proper and rclerred to the rule of secrecy contained In 
Section 128 A protest was made He referred the question to the Returning Officer 

on the phone He than announced that the Returning Officer agreed with his view 
Sri Earhat Ali then began to dictate the figures in a tone so low that the figures could 
not be heard by the candidates or their agents and they stopped taking notes The 
Returning Officer as well as Sri Earhat Ali deny all this and say that the figures continued 
to be dictated in the same manner and tone throughout the counting The onlv thing 
which they admit is that the Returning Officer told the persons who were noting down 
the figures, that they would not he responsible for the correctness of the figures so noted 
down and if any one wanted authentic figutes at any time thev would be furnished to 
him hy the Returning Officer On tin's point [lie statement of Sri Laclli Mohan is slightly 
different fioin that of the other witnesses of the respondent From what he said at 
first it appeared that the Returning Officer had said that he was not responsible for giving 
out the figures at all Sri Ladli Mohan however corrected himself and said that what 
the Returning Officer had said was only that he would not be responsible for the correct¬ 
ness of the figures noted down bv the randidates and their agents of their own accord. 
We arc however not prepared to attach anv importance to the fact that the correction 
was made after the counsel for the respondent said something which could be interpreted 
as a hint by the witness 

About the preparation of Form 14 and the checking of the totals, the petitioner concedes 
that what was heing dictated by Sri Earhat Ali was being taken clown by Sri Ladli Mohan 
for the purpose of being enteied in Form 14 The petitioner and his witnesses however 
want to suggest that the figures were not heing entered in Form 14 and so Form 14 was 
not being filled in while the counting was proceeding Tt is suggested that Form 14 was 
prepared some time later, shortly before the result was announced It Is also said that 
though several times the petitioner and his counting agent wanted to check the totals and 
know the results of the voting In respect of particular polling stations, they were never 
allowed to do so These allegations too are denied by the witnesses examined by the 
respondent including the Returning Office!, Sri Farbat AH, Sri Ladli Mohan and Kedar 
Nath Pande They say that Eoim 14 was being prepaicd as the counting proceeded 
The petitioner or his agent never wanted to know the figures in respect of any particular 
polling station They also did not want to check the totals at any time They noted 
the figures for some time but no one noticed whether they had stopped noting them or 
not The tone of dictation was never deliberately lowered 

Alter considering the evidence produced by both the parties on die point we feel that 
the petitioner cannot be held to have discharged the burden that lay upon him of satis 
fying us that a veil of seciccy had actually been thrown over the entire proceedings or 
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that he was deprived of any right lie had in this connection. We cannot overlook the 
fact that except for S. N. M Tripathi. it Is not suggested on behalf of the petitioner that 
any ot the other officers or clerks who were working in the counting 100111 had any malice 
against the petitioner or any improper motive for deliberately violating the rules of 
fair play Even in connection with Sri S. N. M. Tripathi it has to be kept in mind that as 
a complaint had been made against him by the petitioner in respect of the previous 
general election and his conduct had also been made a ground of grievance in the previous 
election petition No. 320 of 11)52 filed by llie petitioner, Sri S. N, M. Tripathi must have 
become cautious and eaicful so as not to give a further ground of grievance to the peti¬ 
tioner. The other officials working in the counting room cannot be said to have been 
so much under the influence of Sti Tripathi as to go out of their way to crush the right 
of the petitioner simply to oblige him (Sri Tripathi). Then it is surprising that when 
the petitioner was being deprived of such an important right of his he, who had enough 
experience of election matters, did not make even a faint protest in writing against what 
was being done. He was noL the only candidate who was being affected by the procedure 
which is alleged to have been adopted, the Congress and the )an Sangh candidates were 
equally affected. The former could not know fmm before that she would succeed or the 
latter that he would lose. They too did not raise even their little finger in protest against 
what everyone in the counting room is said to have been doing. Though the counting 
agent of the Tan Sangh candidate lias appeared as a witness for the petitioner, the candi¬ 
date himself did not file even a written statement in this case supporting the allcgalions 
of the petitioner on this point. The petitioner admittedly noted the figures in respect of 
the votes cast at a number ol polling strations. Then he claims to have stopped doing it. 
The stopping may have been due to various reasons and latiuot be said to be necessarily 
due to the order of the Reluming Officer that the figures were to be kept secret. The 
candidates or their agents might have stopped taking the notes because Ihey thought 
that everything was proceeding all right or because they thought that noting of the figures 
was unnecessary. They might also have stopped taking notes because the Returning 
Officer told them that if they noled the figures without getting their authenticity confirm¬ 
ed by him he would not he responsible for the correctness of what they had noted. The 
figures which were to be entered in Form 11 had to be dictated 10 the clerk who was 
taking them down. The rase that the tone of the dictation was deliberately lowered so 
that persons olher than the clerk concerned who were standing a lew feet away, might 
not hear them, sounds too fantastic to be believed. The lowering of the tone is specifically 
denied by Sri Farhat Ali. All the witnesses of ihe respondent are definite that they offer¬ 
ed to give authentic figures whenever desired. We find no good grounds for not accepting 
their statements. From the fact that the oiler was not availed of, we are not prepared to 
infer that it was never made. The candidates and their agents may not have asked for 
the figures ai an intermediate stage because they thought it to be unnecessary or because 
they did not want to disturb the proceedings. Form 14 also appears to have been pre¬ 
pared as the counting proceeded. It is not proved lliat there was anything secret about 
it or about the totalling of its figures. 

Wo are, therefore, not prepared to hold that any veil of secrecv was thrown over the 
entire proceedings or that the petitioner was deprived of any rights in that manner. 

Under clause (viii) of Sub-Rule 1 of Rule 46 of the Rules after Ihe counting of all 
ballot papers contained in each ballot box Inis been completed hv ihe Reluming Offiier 
and an account of such ballot papers has been recorded in Form 11. (he Returning Officer 
shall cause all such ballot papers to be kept in a separate packet on which shall be indicat¬ 
ed such particulars as will Identify the ballot box In which surii ballot papers were found, 

the name of the candidate to whom such ballot box was allotted and the name of the 

polling station and the number oF die polling booth if anywhere such ballol box was 
used, ~ If we refer to the Insliunions regarding the Counting of Votes and Declaration 
of Results issued by the Government of U P legislative (Elections) Department in 1952, 
we shall find the form of a packet slip (page 22 Anncxure VI). The columns of Ihe 

packet slip appear to hr in exact accordance with what is to be Indicated on each separate 

packet which has to be prepared under clause (viii) of Sub-Rule 1 of Rule 46 of the 
Rules 

Clause (ix) then provides:— 

"After the counting of ballot papers contained In all llte ballot boxes Ins been com¬ 
pleted, the Returning Officer shall cause all the packets containing the ballot 
papers in support of eaclt candidate to hr placed together in a separate con¬ 
tainer or containers and shall seal tip all such containers and shall write on 
each such container the name of the candidate in support of whom the ballot 
papers contained in sucb container were cast and the name of the consti¬ 
tuency and Lite date of the election to which it refers, lie shall also cause 
all ballot papers found in the ballot boxes of each candidate hut rejected by 
him to he kept in a separate sealed packet.” 

The ballot papers found in each box have thus first to he put in bundles under clause 
(vi). Then all the bundles relating to onr particular box are to be put in a separate packet 
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undei clause (vm) and a packet slip I? to he put'upon cadi packet Then all the packets 
relating to a particular candidate have to he put in a conlatnci undtr clause (lx) and the 
containei is to be scaled 

Accoiding lo the pehlionct’s own witnesses bundles weie ptepued In Tcspect of the 
ballot papeis taken out of each billot box as jetpmed Ijv danse (vt) These bundles were 

snapped up in check slips and tied with smugs (Ic howevei tontcnJs dial these bundles 

were not put in sepatate packets as retpincil by tliusc (viJl) l\o packet slips weic used 
at all The bundles of fiallol pipets wt tppctl in check slips weic kept according to the 
lespondent in empty ballot boxes which bore the name and symbol of the candidate to 
whom they lelatcd These empty ballot boxes could he constdeied lo be containers as 
contemplated by clause (ix) \ccoiding to ihc admissions of the respondent's own wit¬ 
nesses, thciefoie, a bieuh Was commilied of cl uisc fvili) of Sub Rule (I) of Rule 46 be 

cause no scpaiate packets weic prepared anil no packet slips were used The bundles 

wrapped m check slips and tied with stimgs could not be consldeted to be packets as 
contemplated by clause (viii) 

Die petitioner contends that the bundles of ballot papeis were not put in anv ballot 
box or container at ill and were not scihcl at any stage at least till the results were 
declared On the coutiaiy they weie allowed to He in heaps on the this under the table 
of the Returning Officer 

On this point wc find it difficult to accept the petitioners case At tfie Inal the peti¬ 
tioner wanted to establish that the bundles of ballot papeis licit not put in any ballot 
boxes mil llicte was tfietefore no question of tin- contemns (if lltc ballot boxes were to be 
considcicd as rontaincis) being sealed as lcquiicd by clause (i\) 'Ihc petitioner himself 
said as follows — 

"It is wrong that aftri the counting of the sotes of the fan Sangli candidate was 
finished Ills ballot papers weie kept In some empty ballot boxes of the Jan 
Sangh candidate It is also winng that aftei the counting of the roles of Mis 
Nehru bad finished her billot papers weic kept in hci empty ballot boxes 
Mv ballot papeis weie also not put m my billot boxes aftei my counting was 
over It is wrong (bat the bundles of ballot papeis wctc kept In empty 
ballot boxes and sealed ” 

Sri H N Stlvaslava his counting agent stated as follows — 

'The bundles of ballot papeis ol each nmlldite winch were kept on the dais after 
being counted weie nevet sealed rhev continued to he kept in tlnce heaps 
on the dais They weic not scaled in om piescncc even after the results 
weie announced ” 

He again said — 

"The bundles of ballot papers were not kept in ballot boxes in mv knowledge All 
the bundles of ballot papeis weir their on (hr dais till ifter the counting 
was over When the Congiess mtes were being counted tbeie was one henp 
on the dais of the bundles of ballot papeis of the Jin Sangh candidate and 

a second heap was being foinied or the bundles of the ballot papers of the 

Congiess candidate I did not notlte at the end of the counting as to how 
many heaps were there on the dais” 

Sri Nana Desh Mukh also said that the bundles of the ballot papeis were not put m the 
ballot boxes or sealed In making these statements the pctitionei and bis witnesses appear 
to have foigottcn what was said bv the petitioner in tiara 7(a) of Ins petition There It 
had been indirectly conceded that after the counting of the Jan Sangh end Congiess votes 
the ballot papets of those condidates bad been put in boxes and it was alleged that tile 
peLltionel had eitn sought permission to put Ins seal on the boxes In bis petition filed 
iiefoie the Election Commission on 2nd Mairli WS a cops of vvblrb is F\ 29 also the 

pelltlonci said m respect of the Returning Offirci that he did not seal Hie boxes at the end 

of the counting for each candidate Fiom this it followed that the ballot papeis of each 
candidate had been put at the end of his counting in ballot boxes The petitioner 
was required in his cross-examination to explain this contradiction The only explana¬ 
tion he could offer was that the refeienre in paia 7 (a) of the vviitten statement was to 
Ills request that was made after all the votes had been counted and the result had been 
announced This explanation does not satisfy us at all His expl in itiou In icspcct of 
Fx 29 is the same and is equally unsalisfactoiy In the cncuuistanccs vve are unable to 
accept the contention of the petitioner that ifter the counting of the ballot pipers the 
bundles were kept In heaps on the dais and weic not put in empty ballot boxes of the 
candidate to whom they lelated 

We are also unahle to accept the contention that the ballot boxes weie not sealed at 
all before the results bad been announced Sri K S Snslia (DIV 9) Sn Ladli Mohan 
(DW8) and Sri K N Pande (DW7) witnesses for (he lespondent are all unanimous 
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lhar the ballot boxes In which (he bundles of the ballot papers were kept wcie being 
scaled as they were being filled up. Wlicia (he ballot boxes came lo us Lhev weie wrapped 
in paper and duly sealed Their Is no evidence to show that (lie wrapping and scaling 
was done after the results had been announced. 


A gnrvancc has also been made ol (lie fact lliat an hour and a half after the results 
bad been announced (be petitioner made a request (Ex. 31) for being permitted to put his 
own seal on all the papers relating to the election. The Assistant Reluming Officer did 
not grant the permission but referred the matter (o tbe Returning Offiner who rejected 
the application on (he next day on the ground that the request of the petitioner could 
not be granted under tlic Rules. A wiiL petilion was hied in (he Hon’blc High Court 
in which the same request was made but it also was rejer led. No provision of the Act 
or the Rules has however heen pointed out to us under wliieh (he Returning Officer was 
bound Lo grant (lie bclaled requesl of the petitioner. Time is also nothing to show that 
anything suspicious rcsulled from (lie refusal of the request. 

Answering Issue 1 (a) (i), (ii) and (tii) in the negative (licrcloie we hold that Lhough 
there was a breach of rlause fviii) of Sub-Rule (1) of Rule 46 of the Representation of 
the People (Conduct of Elections- and Election Petitions) Rules, 1931, there was no breach 
of clause (i\). It is not proved in a satisfactory manner Lliat any veil of sccrcty was 
thrown on (be proceedings in the loiintlug room or that (be petitioner had heen deprived 
of any righl or facility which lie or his agent could claim in connection with the counting. 

hsur 1 (a) (hi ).—Clause (vi) of Sub-Rule (1) of Rule 40 of the Representation of the 

People (Conduct of Elections and Election Petitions) Rules, 1951. lays down:— 

"As each ballot box is opened for counting, the mark or marks made on the box 
or in any of its component parts or attachments and the label containing the 
symhnl affixed inside the box shall he cheeked. Thereafter the ballot papers 

shall he taken out fimn the box and avianged in convenient bundles and 

counted with the aid of poisons appointed lo assist in the counting of voles. 

An account of the ballot papers found in each box allotted to each candidate 

shall he recorded in a statement in Form 14.” 

It is conceded on behalf of the petitioner that the Gist two requirements of t(ns 

clause were compiled with. His grievance is that the last sentence of the clause was not 
followed as the account of the ballot papets found in each box allotted to each candidate 
eras not recorded in the statement In Para 11. We have already shown that the peti¬ 
tioner's contention that Form 14 was not pieparcd as the counting proceeded, is not well 

founded. The form was being filled in by Sti Latlli Mohan (and for some time by another 
clerk) at the dictation oE Sri Farliat Ali as the counting proceeded. A glance at Form 14 
wi'll show that Its various columns can be filled in horizontally as well as vertically, The 
totalling has to be done both horizontally and vertically. There Is nothing in the Rules 
which can lie said to requite specifically that the Fonn should be filled in horizontally 
and amid noL be filled in veiticallv while the counting was going on. When the number 
of ballot papers found in each vallnt box allotted to each candidate was entered in Form 
14 after thev had been counted, it must be held that this requirement of clause (vi) was 
also fulfilled. \ suggestion was made on behalf of the petitioner that Form 14 was not 

filled in at all till all the votes of all the candidates had been counted and that the 

figures which were being written at the dictation of Sri Farhat Ali weie being written on 

some other piece of papei and were at some subsequent stage entered in Form 14. No 
definite evidence has however been produced by tbe petitioner to substantiate this sugges¬ 
tion. It is lo be noted that no protest was made at any stage of the counting by anv of 
the three candidates or their agents that Form 14 was not being prepared while the count¬ 
ing was proceeding. This grievance is also not to be found in the telegram sent by the 
petitioner to the Eleition Commission (T.\ °H) or in the subsequent letter sent there cm 
2nd March. 1955 (Ex. 29) or even in the application filed bv the petitioner before the 
Returning Officer soon after the declination of the result (Ex, 31). 

Clause (2) of Rule 4fi of the Representation of the People (Conduct of Flections anil 
Flection Petitions) Rules provides:— 

“The Returning Officer shall as far as practicable proceed continuously with the 
counting of the votes and shall during any intervals when the counting has 
lo be suspended, keep the ballot papers, packets and other documents relat¬ 
ing to the election sealed with his own seal and the seals of such candidates 
or election nr counting agents as may desire to affix their seals and shall 
cause adeeptate precautions to be taken for their safe custody." 

The corresponding Rule in England requires that during the excluded time the Returning 
Officer should place the ballot papers and other documents relating to the election under 
bis own seal and the seal of such of the counting agents as desire to affix their seals and 
otherwise to take proper precautions for the security of the papers and documents (virtr 
Rules 46(vi) of the Parliamentary Election Rules of England). 



THE GA7ETTE OF INDIA EXTRAORDINARY 


[Part n 


1172 


Iti the present case it u admitted that counting was suspended timing the lunili interval 
But at that time the papets relating to the election weic not sealed eilhei hy the Returning 
Officer or by any ol the candidates The explanation ol the Returning Officer is that 
as all the papers were In his personal custody at the tnne il was not necessary to seal 
them We arc not satisfied with the explanation 1 he omission appears to us to be 
entirely unjustified When Rule 46(2) expressly required that during the lunch interval 
all the papcis were to be kept scaled we Ihink the tuIc should hive been sliutly compiled 
with The tide is a wholesome one and has been fiaraed to ensure the safe custody ol 
all papers at a time when the attention of all the persons concerned 13 expected lo he 
directed to other matters We, therefore, think that a clear bieaih of this provision was 
made in the present case 

It Is also contended on behalf of the petitioner in this connection that the Returning 
Officer committed a breach of anothet rule too Admittedly he was absent flora the counting 
room for some time while the counting was going on Dining the peilod of this absence 
the Assistant Returning Officer continued the counting I his it is pointed out was a 
direct contrasention of the proviso to section 22 of the Repiesentation of the People Act 
That proviso requires that no Assistant Returning Officer shall pel form any of the functions 
of the Returning Officer which lelafe to the acceptame of a nomination paper or to 
the scrutiny of uomin«li'n« or to the counting of totes unless the Rtlurnmg Offlier is 
unavoidably prevented hi m pertormn.g the sa'cl functions In the present case when 
the Returning Officer left the counting room either £01 Ins ’linch 01 for any olhet official 
business, ins absence cannot by anv stretch of language be considered 10 nave been unavoid¬ 
able liming his absente therefore the counting should have been slopped The Assistant 
Returning Offiier could not pci form the functions of the Refurning Offi< er relating to the 
counting of votes in hl« absence The petitioner’s contention on this point too therefore 
appears to be well founded 

Rule 48 of the Representation of Ihc People (Conduct of Elections and Election 
Petitions) Rules, 1951 lajs down — 

"When the counting of rotes tecoidcd in favour of each candidate both in ballot 
papers contained In the ballot boxes and m postal ballot papers has been 
completed, the Returning Officer shall subject to thr provisions of section 65 
and in the case of an election in a constituency where ihc scats fo be filled 
lmludc one 01 more scats reserved for the Scheduled Castes or foT the Scheduled 
Tribes, subject also to the precisions of Subsection (1) of section 54 forth¬ 
with declare the candidate or candidates lo whom the largest numbci of valid 
votes has been given, ro be elected ’ 

There arc two piovises to this lule Wc ate not concerned with the second proviso 
The first one lays down — 

"Provided that upon the application of any candidate his elec lion or counting agent 
111 that behalf, a total or parlial recount shall be made before the Returning 
Officer makes the declaration but the Returning Officer may lcject any such 

application as may apprar to him to he fmolous or unreasonable recording 

at the same time the giounds foi such rejection" 

Rule 48 is followed by Rule 49 which requires verification of the account supplied by the 
presiding ofliceis in Form 10 with the entries made in Form 14 Then follows Rule 50 
according to which "the Returning Officer shail then prepare and ccttify a return in Form 
16 setting forth certain particular It also provides that the candidates or their election 
or counting agetils shall be allowed to take copies of cxtiacls front such return 

It is contended hy the petitioner that the Returning Officer in Ihc present case committed 

a breach of Rule 48 and 50 in as much as (a) he declared the rcsulL only aftei preparing 

the return in Form 16 ami not before it He thus clepilved the petitioner of an 
opportunity of claiming lotal or partial recount i^b) The Returning Officer broke Rule 49 
as he opened Form 10 at the very beginning of the counting and not after the counting 
was over 

So far as the second ground Is concerned it appears to be based on a wiong statement 
made by Kedar Nath (1) W 7) He said at one place in his cross examination that Form 10 
had been opened before the counting began It appears to us that the petitionei had 
never set up this case in the application (paper No 52 B) which the petitioner filed 
giving particulars of the omissions and commissions of the Returning Officer in respect of 
which he had a grievance It was said there in para 3 that the ballot paper accounts 
(1 e Form 10) were nor opened before the counting of the ballot papets In his application 
(papet No 117 C, Ex 30) in para 1 it was said that the counting of votes was done by 
the Returning Officer and his staff candidate wise and not polling station wise in total 
disregard of the previsions of Rule 4G (i) (y) in the Election Rules and no reference was 
made to tile statements in Form 10 inspitc of the protests In his statement the petitioner 
stated that the ballot paper accounts had not been opened befoie him at any stage. The 
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contention is that the ballot paper accounts were opened at the beginning and not after 
the counting was over. This appears to be imoriect. In fact there is no evidence to 
show that the comparison required by Rule -1!) between the figures entered in form 10 
and the figures enteted in Foim 14 was done before the counting was begun and not after 
it was over. 

About the fust contention it is admitted that the return in Form 16 was ptepaied before 
the result was declaied as required by Rule 48. This in our opinion amounted to a breach 
of the Rules. Rule 48 precedes Rule /SO anti the word ‘then' used at the beginning of the 
Rule 50 makes it quite deal that (lie leturn in Form 16 required by Rule 50 is to be 
prepared aitei the declaration of the iesiili as contemplated by Rule 48. That mle requires 
that the result should he declared “foithwith" after the counting is over. The return in 
Form XVI is to be prepaied later after the result has been declaied under Rule 48. It may 
however be said that il the result is to he declaied immediately after the counting is finished 
the candidate will be deprived of the light. Lo claim recounting under the proviso to Rule 

48. Rule 48, it will be noted does not leqtiirc the declaration of the lesult “immediately" 

after the counting is over but the woid “forthwith” is used in it. The word has a well- 
settled meaning in law and is considered to be anonymous with the term as soon as tile 
circumstances permit’. 1 11 case a lecoiuil is claimed therefore it is permissible to declaie the 
result after it is done. In England undei ilause (2) of Rule 47 of trie Parliamentary F.lection 
Rules 'no step should be taken 011 the completion of counting of votes until the landldates 
and their election agents present at the completion thereof have been given a reasonable 
opportunity to exercise the right conferred by this rule (the right to claim recount). There 
does not appear to be any corresponding provision in our Rules. Under the proviso to 
Rule 48 the recount inusl be claimed before the result is declaied and after the counting 

has been completed. In tlic present case some time actually elapsed between the com¬ 

pletion of counting anil the declaration of results because the return in Form 16 was prepaied 
during that inteival. The petitioner, if lie wanted 10 claim recount could do so during that 
time, lie however docs noL appeal to have claimed recount either partial 01 total at that 
stage or at any stage. He cannot theiefore claim that he has been deprived ol any right 

of recount because the Returning Officer declared the result after preparing the ietum in 

Form 16 and not before preparing that return. 

In respect of this sub-issue, therefore, our finding is that Rule 16 (2) was certainly bioken. 

There was a breach of the pioviso to sec. 22 of the Representation of the People Act also. 

There was no breach of Rule 46(l)(vi) or Rule 49. There was a breach of Rules 48 and 50 
only to this extent that the declaration of result and the prcpaiutlon ol the return in Form 
16 were made in the wrong order. But the petitioner was not deprived of any right of 
recount on aicount of that breach. 

hsues I (a) (v) and 1(a) (vi) and (two- 2 («).—These issues have to be considered together 
because they relate to the same grievance of the petitioner viz. that counting was done in 
the present bye-Elcction candidate-wise Instead of poliing-station-wise. In sub-rule (1) of 
Rule 46 as it was originally framed there was a clause numbeied as clause (if) according to 
which all Lhe ballot boxes allotted to each pailicular candidate were to be separated from 
those allotted to any other candidate and placed together. Then there was clause (v) which 
originally stood like this:— 

“If the Returning Officer is satisfied that all the ballot boxes used at the poll have 
been received and arc in order, be shall take up the counting of ballot papers 
contained in the ballot boxes. The counting of all the ballot papers contained 
In the ballot boxes allotted to the same candidate should be completed before 
the counting ol the ballot papers contained in the ballot boxes allotted to any 
other Candida I e is commenced. As amongst the candidates the counting of votes 
shall proceed in the older in which their names occur in the list of validly 
nominated candidates published under Rule 11 in respect of the election.” 

This method of counting was known as the candidate-wise method because the ballot boxes 
ol each candidate in respect of all polling stations had to be kept at one place and the 
counting of ballot papers relating to one candidate was to be completed before the counting 
of the Ballot papers of another candidate was started. In October 1952 by notification No. 
SRO 1788 published in the Gazette of India, Extraordinary, dated 25th October 1952 Part 

II Sec 3 page S03 these two clauses of suh-iulc (1) of Rule 46 were amended. Clause (ii) 

was deleted altogether and clause (v) was substantially amended. In its amended from clause 
(v) stands like this:— 

"It the Returning Officer is satisfied that all such ballot boxes as contain the ballot 
papers which are to be counted at such place have been received and are in 
older be shall take up Lhc counting of ballot papers contained in the bailor 
boxes. All the ballot boxes used at a polling station shall be opened, and the 

counting of the ballot papers found in these boxes proceeded with at the same 

time as far as practicable." 
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This amended method of counting is known as uolllrig-station-wise hrealise according to it 
thr ballot papers found in the ballot boxes of all the candidate* at a particular polling 
station have to ho counted at the same time and after the ballot papers received at one 

f tolling station have been counted in respccL of all the candidates, the ballot papers received 
iy them at another polling station arc to be taken up for counting. 

The contention of the petitioner is that in view of the amended rule, at the time of the 
counting oi votes in the Rye-election in dispute, the counting should have been done polling- 
station-wisc and could not have been done candidate-wise. In cotmliiig the ballot papers 
canditlaie-wisr the Returning Officer intemionnlly and deliberately <omitiilled a breach of 
the rules. 

It lias not been seriously disputed before us that raln.se (ii) of sub rule (1) of Rule *1(1 
was deleted and clause (v) svas amended with the express intention of altering the method 
of counting from candidate-wise to polling station-wise. In April llla-I a sutuniaiy of Direc¬ 
tions and Instructions Regarding Conduct ol Elections was issued by the Government of IT.P, 
^Election Department) Pailiatnentary Section and at page 4 of the Dheclions under heading 
'Counting of Votes and Declaration of Result’ it was. mentioned at serial number 1 with 
reference to C.O. No. F.-I049/XVTI-3.34 52, dated April 10, 195-1 that on account of the 
amendment of Rule 40 of the Election Rules, 1951, the counting of votes will now be polling 
station-wise instead of candidate-wise. The old form 11-A was omitted by notification No. 
SRO 2008 dated 17th December 1951 printed in the Government oi India Ca/ette, F.xlta- 
ordinary, ParL II Sec. 3 page 1499 and the oiiginal form II was substituted by a new form 
14 by notification No. SRO 1788 dated 25 1 1 1 October 1952. This snbslitnlion of a new form 
II for the old foim 14 was made to lit in with the changed procedure of counting from 
candidate-wise to polling station-wise 


It is conceded that when the (minting look place In connection willi thr Rye-Election 
in dispute it was done candidate-wise and not polling station wise. The lospotidenl tried 
to justify this on two grounds. Her rontenlion in the first place is that the amended tule 
gave to the Returning Officer a discretion in Ltie matter and lie could do the counting 
candidate-wise if he considered it proper. The learned counsel for the respondent' paitirulaily 
stressed in this connection the words 'as fai as piac-Lliablr' used at the end ol the amended 
clause (v) of sub-rule (1) ol Rule 4(i. Her second contention is thaL if the counting was 
done candidate-wise there were lesser rlianrcs oT the ballot papers of different candidates 
being mixed up and iL was also likelv to save time. 


The second contention appears to be olniously Lilianeptable. The illumes of mixing up 
of the ballot papers if the counting was done polling station-wise could easily be obviated if 
the ballot boxes of each candidate trialing to one polling station were opened on a dilfcrent 
table and the ballot papers taken out ol the boxes weir counted at that table afler being 
made up in bundles. In that case their loitld be no question of the ballot papers of more 
than one candidate being mixed up. Then whether the chances of the ballot papers getting 
mixed up were greater in the candidate-wise method oi in the polling-slalioit-wisc method 
must have been considered by the framers of the Rule before I hey amended the rule and 
altered the method. Tbev must be. presumed to have known die advantages and disadvantages 
inherent in both the methods and to have pirferred the polling station-wise method to Lbe 
candidate-wise method deliberately. The Returning OfFnei could not in the iiniiinstances 
claim lo be wiser than the frumeis of the Rule. In any rase even if be held a dilfcrent 
opinion that Lbe superseded rule was in some respects better than the new rule, lie should 
have complied with the laller and had no justification for ignorin'.' Ihr irrised method which 
had been deliberately introduced. The excuse that loiimtng pul mil- slui ion-wise would have 
taken more time titan intuiting candidate-wise also appeals lo lie uncoiivituing. The total 
number of ballot papers lo be counted would have been lbe same in either case and Lite 
same time would have been taken in the counting whatever method of counting might have 
been adopted. 


In our opinion as the rule stands there is no discretion in tile Returning Officer for 
substituting candidate-wise counting for polling station-wise counting. The rule expressly 
requires that the ballot boxes used at one polling station should be upend and the counting 
of ballot papers proceeded with at the same lime. 1 lie winds 'as far as piacticable’ on 
which great reliance lias been placed appeaT, ill our opinion, to be meant only to ptovide 
for these contingencies in which it is not possible lor one reason or an other to open all 
the boxes or lo proceed with the counting of the ballot papers of all candidates at the 
same time. For instance if one particular ballot box geLs jammed and cannot be upend for 
some time or if the number of counting clerks is inadequate or the space available for coiint- 
ing is insufficient some boxes can be opened and lbe counting ol ballot papers contained in 
diem can be proceeded with without opening all the boxes at the same lime or the simul¬ 
taneous commencement of the counting ol die ballot papers in all die boxes. Wc think on 
the basis of the words 'as far as piacticable’ the Returning Officer could not alter the rule 
ultoiretlier and Ignore Lite amendment of the ude and the iliicctions issued by the Election 
Department He could not on that excuse follow the superseded proiediue instead ol die 
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piescnbed one We have thcicloic no hesiLalnm in holding that m doing the counting 
candidate wise the Returning Officer in the case ol the 11}c Election in dispute committed a 
clear bicacli of danse (v) of snhiulc (1) o( Rule 1(5 

It was also contended m this connection that the Relunmig Officer coininitted a hieach 
of the instmciions contained in piu 17 \ of the Instructions Regarding ( ounting of Votes 
and Declaration of Results that wen issued hv die II I' Government Legislative (Elections) 
Depaitment in 1952 and also of the Fiovisions contained in C haptci X of the Handbook foi 
Candidates ior Election to the House of the People etc issued by the I lection Commission 
of India and punted and published by the S G P at die C.oveinmcnt Ccntial Piess Tuvan 
drum in 19151 The only danse ot paid 17 \ 10 which our attention has been diawn In this 
connection, icqimes lint the Reluming Olluci should lead and lcicad caitfully the pm 
visions of the mlcs ioi stint compliance the Returning Olhcei 111 the piescnt case has 
stated that he had rt id the uiles lielou lie slatted the munting No Ineicli of para 17 A 
can therefore he said lo have been commute cl No piovisions of Chaptci X ol I lie Handbook 
refeued to above 1 m lie sud In have been liioken lice mse the piovisions aie not uiles to be 
followed They aie only institutions for the guidance of the candidates and as has been 
said 111 die pietace the Handbook contains only an infoimal summary of the Rules and on 
all points ot doubt leletence is icqimcd to lie made to the original Act and tile Rules 

In lcspcct of these sub issue's tlieiefme, our Iinding is that caluse (v) of sub rule (I) of 
Rule 4tl has been Inoktn because the counting was made candidate wise instead ot polling 
station wise T lie 10 was no othei bic'iih 

/vine 2 (ft)—It is contended on behalf of the respondent that die petitioner as well as the 
Jan yangh caiiihelalc consented to tlie munting hung done candidate wise and die petitioner 
cannot iheiefoie raise any ob|cction to 11 now It is however conceded that no express con¬ 
sent was given 01 obi lined the only tiling soil is that as no objection was laiscd, consent 
is to be implied llic piliLionei and bis counting agent as also Su Nana Desli Mukh the 
mini ling agent of the |au Sangli c mdidate have slated in deal teims that Iiefote the count 
ing siarLecl they piotisttd and leciiiested the Retuiiinig Offuei to lead tlio amended lidos 
and to do die mutumg polling station wise 1'hev say that this lequest ot tlieus was 
ouniuled 

In our opinion dial Reluming Officct had no justification foi piesuming consent simply 
because no objection wis laised and if an objection was laised he hid 110 justification loi 
oven tilling 11 It was his dutv 10 follow tin ude as it stood Implied miiscnt could not in 
our opinion justify a bleach of the mlc Phcie is also 110 question of the petitionei being 
stopped fioin questioning the inroucct pioccduie followed by the Returning Ollicel in con 
nectinn with die counting lie could raise the question in Ins elec lion petition even il lie 
had not laised an objection at die commence me nt of the counting 

Issues 1 (6) and 2 fe)— Undei the Uepuscnlalion of the People Act, 1911, non compliance 
with the piovisions of the Constitution 01 of the Ac 1 or of any Rules or any Ordcis made 
undo the Act 01 of any othei Act 01 Rules Killing lo I he fictions does not amount to a 
in.ijoi cnimpt piactice 01 illcgahtv which can bv ilsc-11 vilialc' an election It also docs not 
tall nuclei llie category ol 11111101 corrupt piaclue described in see 124 ol the Act Undei 
sec 1011(2) (c) of the Act lmwevc-i if the fiihunal is of opinion that the result ot the election 
Ills been mateltally affected by any such 11011 compliance it can dcclaic the election ol Iht 
icturncd candidate to be void 4t 011 c tune thcic was a dilleiciue ot opinion as to who 
was to jirovc tliit the result of die ckclioli had been mateually alfecLed by die non 
compliance I 11 the case lepoitcd 111 1 Indian Election Petitions 73 S 5 Ghosh w 5 N Basil 
following some 1 nglish rases and in puticuldt the obseivation of Sir Ash tosh Mukerji in the 
case lepoiled 111 24 f \V N 189 S ( Basak rn Clian 111 in Dacca M Board it was held that 
if a breach ol some ltilc was established it w 7 as foi llie peison who was upholding the election 
to piovc that the bleach had not affected the election materially In the case ot Abdul Raul 
venus G B Pant leported 111 8 Indian Heclion Petitions page 240 howevet IL was pointed 
out that the law in England was different m this lespect irom the law in India In India 
the burden of proving thal the result ot die election has been mateiially affected by a breach 
ot some provision tn any Act or Rules lay 011 the peison who asseiLed the same The con 
tioveisy appeals to have been set al icsL by the obscivallons ol then Loidshlps of the 
Supieme Court in the case of VashishL Naiam Shaima r/v Deo CJiatid, leporLecl in 1951 (SG) 
i) 17 Their Loidships aclcliessed tlicinsclvcs lo the question of buiden ol pioof in paia 4 
of the judgment and atlei pointing out the difference between the piovisions of the English 
ballot Act 1872 and the piovisions ol the Indian Rcjncscntation of the People Act, 1941 they 
said — 


"This section (sec 11 of the English Ballot \c 1 1872) indicates that an election is not 
to be declared invalid if il apjjcais to the Enbunal that non compliance with 
statuloiy rules or any mistake 111 the use of such piovisicm did not affect die 
lesLilt of the election Ibis rhovvs the onus cm die ptison w T ho seeks to uphold 
the election 1 he language ol sec 100 (1) (c) ol the Representation of the 
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People Act, 195), however dealiy places lhe Inn den upon the objector to subs¬ 
tantiate the objection tliaL tlie lesull of the election has been materially affected, 
On the contrary under the English law die burden is placed upon the respondent 
In show Ihe negative me, dial (lie result of the election has not been affected" 

In the subsequent case of 11. Tl. Kamatli vs. Ahmad Ishaq lepoited in 1955 (SC.) 213 their 
Lordships reiterated Lhis view and said:— 

"Section 100 (2) (<) lecjuires that befoie an 01 dec setting aside an election can be made 
two conditions must be satisfied. It must firsL be shown that there had been 
improper rcLepLion or refusal of a vote or reception of any vote which is void 
or non-compliance with the provisions of the Constitution or of Lhe Ad (Act 
XT.III of 1951) or any Rules 01 Oideis made under dial Act or of any other Act 
or Rules lclaLing to the Elections or any mistake in the use of the prescribed 
iorm. It must tuidiei be shown that as a consequence dieieof the result of 
lice election has been maleiially affected, lhe two conditions ate cumulative 
anil must both be established. The burden of establishing them is on the person 
who seeks to have the electron sc-L aside. I his was held by this CouiL in die 
the case of Vashisbt Naiuin Sliaima vs. Deo Chauil, \.1,R. 1954 (S.C.) 513." 

These observations must Iherefoie be held to have settled the controversy and it is no longer in 
doubt that it is ten the petitioner who seeks to get the election declared void to prove not 
only that certain jnovisions ol die Representation of the People Act or the Rules framed 
thereunder have been lonluvened but also dial the lesult of the election in question has 
been materially affected on that account. 

In the petition itself though the petitioner stated that the result of the election had 
been affected by the breaches of which be complained, lie did nol point ocu bow that result 
had been affected. Even when the case was being argued his learned counsel made no 
attempt to show that the result in the present Bye-hicctioii had been materially affected on 
account of the breaches of the Rules which ate alleged to have been committed. It cannot 
be overlooked that the diffeientc in the number ol votes sccuicd by the petitioner and the 
other candidates was in the present case considerable. The respondent no 1 had leceived 
49,354 votes, Lhe petitioner lncd leceived 34,57ft votes and Sri Atal Bchari llajpai, the Jan 
Sangh candidates, had leceived 33.98G votes. In the face of these hgures a few voLes one way 
or the other could not make much difference. A vague suggestion was made that at some 
stage the votes cast m favour ol the petillonei had been counted as voles in lavoui ot Lhe 
respondent no. I. It was hinted that this had been done because Form 14 was not being 
prepared as the counting was proceeding, li was also pointed out Lhat according to the 
petitionei’s evidence some .soil ot Heciet confeience was held between the Officers who were 
responsible 1m counting shortly befoie die result was announced. Hints or suggestions, 
clear or faint, cannot Iiowcvci be given much value in a court of law. If Lhe peLitionei 
warned to put iotward die case that there had been a manipulation ot votes 01 that some 
of his votes bad been counted as voles cast in favour ol the respondent No. 1, he should 
not only have clcaily and unambiguously put forward that case in the petition but should 
also have led specific evidence on the point. Nothing o£ the kind has been done. 

Some evidence was produced to prove that the workers and agents of the petitioner expect¬ 
ed 111 respect of some polling stations that a large number of votes must have been cast 
for him than were found at the counting to have been cast. The evidence on this point 
consists of tlie statements ot ftti D. C. Vidyartlii (P.W. 5). Sri jagmoban Lai Srivastava 
(P.W. 10), Sri Ram Kishorc Hhatnagar (P.W. 13). Sri Abinash Chandra Shastri (P.W. 15) and 
Sri Ra| Narain Sinha (l’.W. 16). They have stated that the polling stations at which some 
of them weie working cauls were Issued to the various electors on behalf ot the various can¬ 
didates. The expectation was that the voters who took the card from a particular candidate 
would vote foi linn. Ol course, there was no certainty about it. The elector could take a 
card from moie than one candidate and could, if he liked, vote foi a candidate from whom 
he had not taken the card, or could come away without casllng his vote at all. On the 
basis ot the cards issued from their camp these workers ot the pctitionei made rough esti¬ 
mates of the number of votes which the petitioner must have received at the polling place 
where they were working. They mentioned those figures in their evidence. At the must the 
figures were only rough estimates about whose correctness there could he no certainLy. Without 
going into the question wlielhcr tlie evidence of these wilness is really admissible, even 
ft it is taken into consideration, it is not possible to attach much value to 11 . Such estimates 
depend more oti conjecture than on actual lacts. Simply because the result of the election 
was not in accordance with the expectations of the petitioner or his workers and (in the 
natural course they might have been over optimistic 111 this respect) it is not possible to 
infer that there had been any actual manipulation of votes. That should have been esta¬ 
blished by evidence and lias not been so established. 

The most important breach of the rules which was committed by the Returning Officer 
in the praent case was ol the rule requiring counting to be done polling-station-wise. In 
£he absence of any manipulation ot votes we arc unable to see how the result of the election 
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could h .1 vc been affected wbelli tt die couniing was done polhng-stauon-wise or candidate- 
wise Title niunbei of voLes cast in tavoui of the particular candidate# must have remained 
the same in eitlici use It (annot be said that if Llir couniing had been done polling station 
wise, the niunbei ol votes received by (lie pelitionei would have been found to be greatei 

I lie other bleaches which have been established appear to be of a minor and Unimpoi 
taut nature lhus the omission to put the bundles ot ballot papers in packets or to use the 
pai ket slips llie omission to seal the papais liefote the lunch interval staited, the omission 
to declaie the Jesuit beloie pieparing foira lb or the facL tliaL the counting was continued 
by llie Assistant Reluming Olliiei even when the Returning Offuei was absent from the 
couniing loom have not been shown to have affected the result of the election in any 
maniiei at all Ilieie ran, theieloie, be no question of ibeir having affected it in a maternal 
way 

Out jnswet to these issues is theiefoie in the negative 

Awie'l (r) — It is uiged on behalf of the pctiuonei that the Redlining Offiiei, Sri S N 
M I iipallu, wjs displeased with linn ftom before on account ol the fact that duting the 
last (.ciieial Jhi lions, the pcLiiiouet had lileil a complaint against him and had also made 
a guevaiue about Ins conduct in tile election petition which he bad bled after having lost 
that election J lie Returning Offuei was also jnxious to plejse the patty in powet He 
theiefoie decided to in inage dungs in such a wav that the lespcmdent No 1 might become 
sine ot bet success m the election even if she did not ai tually get the laigest number of 
votes The petitioner luges dial from the veiy beginning the Redlining Officer acted in a 
planned Ilitnnci and ever)tiling which lie did was done in fuitlieiance of the scheme which 
lie had mnccivc.il ihe rules which he dclihecately contiavened weie contravened with that 
pm pose in view lie iianipled on tire lights ot the petitioner anil ignored and over ruled 
ins objections lie tlucvv a veil ot seuccy over the endie pioceedings He did not get 

limn 11 Idled in as the couniing pi weeded lie withheld all inhumation about the number 

ol votes winch the vaiious candid tics had sculled at each polling station lie did not allow 
the totals to be clucked Immediately befoic announcing the result a scciet conference was 
held I he lesnlc which wjs declared was conliaiy to every one's expectations. Even the 
uspondent No 1 must have been sutpicscd by it 1 ven jftci the result was deelaied the 
peiitioiiLi w is not allow'd! to pur lus own seal on the pipcts It) avoid all chances of tampri 
mg Ihe petitionei engts that all tins shows that eveiything was done in fuitherance of 
a sthenic On this accouiiL the demon cannot be sanl to be a ftce and fair election and 
w is in ficL no election at all 

The learned counsel foi the pcLlllimct conceded that the butdeit of ptovnig the allegation 
ilioin there hiving been a sdieme oj plan tested on the pelitionei and also that tile buiden 
was a lieivy one lie liowevci mged rh it an nnpsossible bidden should not be placed on 
the petitionei and ilia he should noi be expected to prove wliat it is not possible to piove 
bv itlieil evidence lie sml lint an mlciencc in iavoui of the petitionei should be diawn 

in lilts case on the basis ol Liu cmiiiiisianies established lie wanted us to use what he 

decuhes is a suit of inductive pioccss of lcasoniug and stiessed that as the result vvas 
1 onli 11 ) Lo all cxpei f ifioiis, as llie evidence of ihe Reluming Offuei was not satisfactory and 
as not one hut scvcial inks hid been bioken u followed as a ntcessaiy infeience that evetv- 
1 fling had been done m ucoidance vvith a picconceivcd scfierne 

It ciniuit Ik denied that if Lime was inf tcL a scheme oi a plan in arcoidance with which 
the Retaining Offuei aud his snboidnialis acted and the lesult ot the clei lion was actualh 
manipulated so as to make the iespoudent No 1 succeed when m fail she did not command 
(lie votes ol the majority of ihe cleitots it is open to the petitionei to contend that tlieie 
has been no file and fan election as contemplated by the Representation of the People Act 
met in (hat case he is entitled to have the election dcclated void Such a scheme oi plan 
would ubviouslv amount lo liaud cud fiaiid viriates everything 

Holme howcvci we can come to llie conclusion thit theie was scheme or plan as is mg 
gesled by the nelUionei we must have dehiutc and positive evidence to justify cun eonelii 
toil It is well known th it it is not dwavs possible to piove hand by dntet evidence and 
ic*i oitixc* lias to be bad Lo i ltcumst nice s and pinbabibtus ni oidct lo see whethei any fraud 
m scheme ixists oi not Elio nilc- uL cm nmslanual evidence which has lo be followed lit 
sttih eases is also well established 1 hi iiiciimslaiiees idled upon musL he ptoved beyond 
doLibi and rhe iiitciinee lint js smiglil m be ill twn Lioni them should follow inevitably 
aud should bi nieonsisianl with eveiv inpothesis ollui than Ihe one sought Lo be piovetl 

Tit ns them foie see at lust wluthti the niciiinsl uu is oil whlih the pecltiotiei bases lus 
iasc on tins point have in L ic I been established J liese cucunisl amts m rhe main aie 

1 lint not only otic bur sevi '1 1 1 inks writ bioken 

k ill u Ihe lesiclt was conliaiv Lo ill expectations \l one stage even the respondent 
No I Jceisdf lost all hopes and lclL Llie counting loom In a dejected mo»el 
Must ot hei followets also went away bite blamed lict suppotlers foi having 
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betrayed hei Her tolloweis too went away According to the petitioner even 
S 11 A C Khei, a prominent member ot the Congress Party comerncd to Sri 
Raj Narain Smha anti in (.opal Naratn Saxena P Ws tliar the pelitionei must 
be held to have won S 11 khei was not examined to lebul me petitioner's 
evidence on Lhis poim 

8 A veil of seueey was thiown ovei the entne proceedings loim ]<l was 110 L prepaied 
at the piopci time 01 in the propel manner Ballot papeis weie not sealed 
In fact all lnloimauon about the counting was withheld and a sort of conference 
was held shortly befoie the lesult was deflated 

We hate already held that some rides weie broken by the Returning Officer in certain 
respects The petitioner has however noi succeeded in establishing that any of those bleaches 
or all those breaches taken collectively mateiially affected the result of the election in arty 
manner Simply because some iulcs w’ere not followed, we aic 1101 prepared to say that 
the omission was due to any desire ori the pan ot the Reluming Oflicei to help the les 
pondent No 1 01 lo harm the pctitionei Some o£ the rules bioken were obviously of minor 
importance and weie apparently broken because the Returning Officer 01 his Assistant did 
not realise the significance of the mattei and Lheir attention was 110 L diawn to the bleaches 
at the time when they weie committed Ihe only rule of major lmpoitancc which was 
broken was Rule 46 (1) (v) I 11 respett of that bleach too we aie not piepaied to hold that 
u was made with any impiopei motive We aie unhesitatingly ot opinion that the Return¬ 
ing Officer did the counting candidate wise because lie, in good faiLh, believed that he had a 
discretion 111 the matter and (hat the counting by that method would he moie convenient 
We have shown that this view of his was not justified but we find no adequate grounds 
loi doubting his good faith in the matter 

That the lesult was coimaiy to all expet rations can also not be held to have been 
established 111 a saltslacLoiy manner Wc have aheacly pointed out that no value tan be at¬ 
tached to the rough estimates aruved at by the ivoikeis and agents of the petitioner 111 res 
pect of the numbci ot peisons whom they thought must have voted toi him We have not 
at all been impressed by tile evidence to piovc thaL Lhe respondent herself lost ah hopes 
at any stage m that she went away in a dejected mood we aie not piepared to accept 
the pctnioiiet’s evidence on the point simply cm the giound that the respondent has not 
cnteicd the witness box Lo lcliut it Ihe question of rebuttal anses only when the evidence 
produced is woith lebulLing Nor can any importance be attached to the omission to 
examine Si 1 Khei Lvcn d the evidence of Si 1 Raj Naiain Smha and Sri Gopal Narain 
Saxena is to he accepted in its entirely, the utmost that it shows is that on the figures which 
were jirovidcd to lnm, S 11 Khei stated that the petitioner must be held to have succcded 
Neither St 1 Kher noi any one else could he sure of the correctness of the estimated figures 

We have already found that lhe allegation that a veil ol secrecy or an iron curtain was 
thrown over Lhe entire proceeding 111 the counting room has not been proved lhe pctitionei 
has also failed to satisfy us that lorm 14 was not prepared while the counting proceeded 
lliat any information was withheld from him or that any seciet conference was held immedi- 
dately belore the lesult was announced Wc have already pointed out that rnanijiulation of 
votes has ncithci been alleged noi proved 

None of the circumstances on which this part of the petitioners case is based can therefore 
be held to have been established salislacloiily No necessary inference about theie being 
a scheme or plan can therefoie be cliawn as is suggested by the petitioner 

It has been pointed out by the learned counsel for the respondent No 1 Lhal the Return¬ 
ing Officer, S 11 S N M Tnpnthi was not the only person there in the counting loom 
Besides him theie were at leasL 17 or 18 high jilaccd gazetted offiiers and a large number 
of clerks It is not alleged against any of those persons that they peisonally had any 
motive foi at ling in a fraudulent 01 dishonest mannei Nor 15 It said that all of them 
were so completely under the influence of Sri Inpallii that they had no respect left foi 
their own conscience Why then should all of them have colluded with Sri Tiipathi in the 
manner suggested by the petitioner It is conceded that if even one ot them did not collude 
the scheme conceived by S 11 Inpallii could not have been earned lluough No objection 
about there being any scheme 01 plan appears to have been raised at any stage while 
the counting was going on fheie was no suggestion about it in the application which the 
pctitionei hied soon after the declaration of the result (Ex 31) There is also nothing ol 
the kind in the telegram (lx 28) or in the applications (Exts 24 and 30) addiessed to 
the Election Commission of India, New Delhi As Sri B N Srivaslava (P W 21) admits 
at the end of his cioss examination that the petitioner did not tell him in the counting room 
at any stage that the counting was being done candidate wise with so much secrecy in the 
inteiest of one candidate 01 in puisuaiue of a scheme Sri Gopal Narain Saxena (P W S) 
admits that when he asked Sit Inloki Singh, petitioner, why he had not protested at mire 
and had not come out of the counting room in piotest, the reply given by the petitioner was 
that he was confident of winning in wharevei way the counting was done and was therefoie 
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not veiy much nucleated in the way of founding 01 in piotesting He even Bald that when 
the method of counting was changed Sn Bliupendra Nath Sriva»tava told him to get alert 
but he told him in leply that it was not nctessary as he was to win in any case From these 
statements wc think we tan safelv intei that the idea that there wai any scheme 
or plan according to which the Returning Ofhcei was acting 1 * really an afLer thought 
which came into the mind of the petilioner only aftei he had lost and felt gieatly elm 
appointed [ 

In the above circumstances we aic unable to atcenL the contention of the petitioner that 
there was a scheme or plan according to which Lite counting was done and which can 
be held to have vitiated the entire election 

Issue No. 5 —In view of what we have said above under issues Nos 1 and 2 it cannot 
be held to have been pioved by the petitioner that the Returning Officer rendered any 
illegal assistance to the respondent No 1 in securing her election No question of hll com 
nutting any majoi oi mmol conupt practice tbeierore arises and it is not necessary to go 
into the question whether the election was materially affected by the giving of any such 
illegal assistance 

Issues Nos 3 and 4 — 1 here issues relate to the allegations made by tlic petitioner about 
the committing of major conupt practices as described m section 123 (2) and 123 (8) of the 
Repicscntation of the People Act The contention of the petitioner in thiB connection 
appears to be fourfold. He urges m the fnsL place that in the bye election in dispute 
several Ministers viz, Sarvashn Sumpurnanaiid, C B Gupta, Hafiz Mohammad Ibrahim, 
Syed All Zahccr, Girdhan Lai and llargovind Singh personally canvassed lor the respon 
dent No 1 and addressed vaiious election meetings held on hei behalf This according 
to him amounted to a majm conupt piactice as described in section 123(8) of the Represen 
tation of the People Act The respondent No 1 could not under the law obtain any 
assistance from them, for the fuitherance of her own election prospects In the bye election 
in dispute as she obtained their assistance for that purpose she committed a major corrupt 
practice 

The second contention is that the Mmisteis above mentioned not only canvassed for the 
respondent No 1 but actually, abused then exalted position as Ministers by employing State 
cars National llag and liveilcd orderlies when they wetu to address the election meetings 
held on behalf of the respondent No 1 This amounted to coercion which fell undet the 
dehnition of undue influence as given in clause (2) of section 123 of the Representation 
of the People Act 

The third contention is that even if the respondent No 1 is not held to have obtained 
any assistance ficmi the Ministers above mentioned they, having admittedly worked for hei, 
were het agents and as they obtained Lite assistance of their chauffeurs and oideillcs while 
going to the vaiious meetings which they addressed on behalf of the respondent No 1, they 
obtained Lhe assistance oi persons serving under the State for the furtherance of the pros 
pccts of that respondent The details of the meetings attended by them arc to be found 
in list 'D’ of the petition IJndei scctton 123(8) of the Representation of the People Act, 
even if an agent of a candidate obtains the assistance of a person serving under the State 
for the furtherance of the piospects of the candidate’s election, the act amounts to a major 
corrupt practice 

The fouith contention of the petitioner is that in any case Hahz Sn Mohammad Ibrahim 
was an agent of the respondent No 1 lie issued an appeal to the voieis A copy of that 

appeal is reproduced in list B of the petition He got iL typed, attested and issued to 

the press by his Personal Assistant Sri Sn Krishna who was a person serving under the 

State Government This was done for the futthciance of the prospects of the respondent 

No 1 in the election and on that account amounted to a major corrupt practice It is also 
utged in this connection that Sri Sri Krishna, who got the appeal Lyped and issued it 
to the press afLet attesting it acted as an agent of the respondent No 1 Even if he wa< 
a sub agent of Hafiz Sti Mohammad Ibrahim, who was an agent of llie respondent No 1, 
as such subagent he also betaine an ageuL of that respondent and when he got the appeal 
typed he obtained the assistance of the cleiks sciviog undet the State Government for the 
furtherance of the prospects of the respondent No 1 in the election and committed a major 
coirupt pTacdce 

It is not disjrutcd on behalf of the respondent No 1 that the Munster* mentioned in 
the petition by the petitioner canvassed foi her and attended some election meetings held on 
her behalf The main giound on which the first contention of the petitioner mentioned 
above is sought to be lcfuted is Lhat Ministers aie not pel sons ' serving under the State" 
within the meaning of the lean as is used m clause (8) of section 123 of the Representation 
of the People Act An interesting question which Llius arises for decision is whether Ministers 
can be considered peisons seivtng under the State’ of which they are the Ministers The 
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question does not appear to lie fiee fnnn difficulty but after giving out best consideration 
to the matter, on principle as well as on authority we have come to the conclusion that this 
question must be answered in the negative, 

If a reference is made to the provisions of the Constitution in this connection it will be 
noticed that under Art, 1the executive power of Lire Stale vests in rlie Governor. Art. 163 
provides that "Lltere shall be a Council of Ministers with the Chief Minister at the head to 
aid and advise the Gcnernoi in the exeicise of Ins functions except in so far as he is by or 
undei this Constitution requited to exercise his lime linns or nnv of them in his discretion” 
'Under Art. 164 the Chief Minister is to be appointed by the Governor and the other 
Ministers aie to be appointed by the Governor on the advice of the Chief Minister and the 
Ministers aie to hold office dining the pleasure of the Governor. Clause (12) of the same 
Art. provides that the Council of Ministers shall be collectively responsible to the Legislative 
Assembly of the State and according to clause (5) of the Article the salaries and allowances 
of Ministers shall be such as the Legislature of the Slate may {torn lime to lime by law 
determine and until the Legislature of the State so determines, shall be as specified in the 
Second Schedule. Under clause (3) of Aiticle 166 the Governor lias the power to make 
rules for the more convenient transaction of the business of the Government of the State and 
for the allocation among Ministers of the said business in so far as U is not business with 
respect to which the Governor is by or undeT the Constitution required to act in his discre¬ 
tion, Under Art. 167 it is the duly of the Chief Minister to communicate to the Governor 
all decisions of tile Council of Ministers relating to the administration of the affaits of the 
State and proposals for legislation and also to furnish such information relating to the 
administration of the affuiis of the State and proposals for legislation as the Governor may 
call for. 

It is urged on the basis of the above-mentioned provisions Irv the learned counsel for the 
petitioner that the Ministers must he held Lo he prisons serving under the Mate because: 

fa) they are appointed by the Governor in whom the executive powei of the State 

vests and lltev hold offiie only at the pleasure of the Governor and can be 
dismissed by him. 

(b) it Is the Governor who frames rules for the allocation of business of the council 

of Ministers and the Ministers aie bound to (oiuinunirate to the Governor all 

the decisions of theii Council and their proposals fm legislation and to furnish 
such other information as the Governot may call for. The Governor therefore 
tontiols their work. 

fr) the Ministers get salary from Government Treasury. 

(d) the position of the Ministers is subordinate to that of the Governor. 

(c) even though technically the Ministers may not he considered to he ‘'Government 

servants”, there ran lag no escape ftotu the position that they are persons 
seiving undeT the Government of the State. 

It appears to us that none of these contentions can hear scrutiny. 

It is true that a Minister is appointed by the Governor and holds olfire dining Ills 
pleasure but tbe appointment ot dismissal of a Minister by the Covet not does not stand 
on the same footing as the appointment or dismissal ot any other person setting under the 
State. A pcisorr can be appointed as Clnel Ministct lr\ the Gov enrol only if he commands 
or is exper ted to command the ma|Oiity of the legislature and Mounters can he appointed 
only on the recommendation ui the Chief Minister. The Ministct must be a member of 
the legislature and it he is not one he must got himsell elected or nominated as a member 
within six months of his appointment otherwise he will have lo vacate Iris seat. Llieie is 
no provision in the Constitution entitling the Governor to dismiss any particular Minister. 
The whole Council of Ministers stands or falls together. \s there is joint responsibility, 
so long as the Council of Ministers enjoys the confidence of the legislature it cannot be 
removed. lhe position of Ministers so far as appointment and dismissal in concerned is 
not at all analogous to that of anv other Government servant. in this connection it is also 
worth noting that Part XIV of the Constitution which relates In the services under the 
Union and the States does not appear to be applicable to the case of Ministers. 

The functions of a Counril of Ministers is patimarily advisory, lire Governor is certainly 
entitled to frame tules for the allocation of business among Ministers and for tbe convenient 
transaction of the business of the Government of the State but fiom this it docs not follow 
that the Governor carl control the way in which the Ministers ate to cany on their work. 
The Governor has no concern at all with the dav Lo day work of the Mmistcis and can¬ 
not under the Constitution interfere with if. He cannot even lav down the policies which 
aie to be followed or the results that are to be achieved. 1 hat is the Minister's own 
responsibility and for it they have to take the cue trot fiom the Governor but from the 
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legislature to v\lti(_h alone thev aie inswciable It is theiefoic not possihie to say that the 
ielation between the C,o\cinoi atul the Mlmsteis is akin in any way to that between a 
Master and a servant Jt is now will seflhd that a sen ant is a person subject to the 
command of his mastei not only as to the lesalt of tile work but also as to the mannei 
In which he is to do the wink In the case of Goolb.u Motabhai Shroff v. Peatonjl 
Cowasji. reported in 37 Bom 1 R 110 at page 415 Wadia J laid down - 

A seivant is a peison who voluntauly agtees isheLher foi wages or not to subject 
himself at all times timing tlie peiiod, of his seivue to the lawful oideis anil 
duet turns of another in lespcct of the woik to be done by him It is that 
othci pci son who is entitled in law in give oiders and to have them obeyed 
The relationship theiefoit' txists only between penons of whom the one has 
the conrtol of the woik done by the othci, and it does not depend merely 
on the inode o£ payment for srivur, oi on the tune for whirh services aie 
engaged oi the liatme of those servnes or on the power of dismissal, though 
these arc ceittudy mattcis winch the touit may take into consideration In 
assessing the lclationship I lie itst, theiefoic is the light of contiol which a 
peison has in the manner m which the olhei does the woik” 

\ sinnlai vnw was taken ill a it tent case by then lordships of the Supicmc Cuuir 
in the case reported in 1955 SC int Shivnandan t\ Punjab National Bank, they distinguished 
between a seivant anti an independent conttacroi While dealing with the tests which wete 
to be apjllled foi distinguishing between the two they quoted with apjjroval the following 
dictum of Pollock in his 1 aw on Tints (pages till and 63 of Pollock on Toils Edn 15) — 

"A master is one who not only piestribes to the woikman the end of his work, but 
dneels oi at any moment may dneiL the means also, oi as it has been put, 
'retains the pmvei of contiollmg the work’ a seivant is a jvcison subject to the 
command of his mastei as to the umunci in which lie shall do his woik" 

They also relied on a passage In halmoud's Ticatise on the law of Tints wheie It was 
said — 

VVhal then is tin list of this distinction between r stivnnt and an independent 
conn ai loir the test is tin existence of a light of miuiol uvci Ihc agent in 
leaped id tin manna m winch Jus woik is lo be done V seivant is an 
agent who wmks Linda tin supcivisum and ilucclion of his cmployet, ail 
independent cottti allot Is mu who is Ins own maslcr \ sen ant is a person 
engaged lo obey Ins ciujilmns oideis lunn tune to time 

1 fie obsenalums ol I old Pinlti in a decision of the House of fouls ill the case of 
Meiscv Docks mil Haiboui Iioaul v (oggms anil Gnflilh (Liveipool) Ltd 1917 4G J(G) 
weir also refuted to wlictc lie had soil — 

Mail) taclois have a healing on the it suit Who is jiavinastei who can dismiss, 
how long the altciniiivc scivhc lasts what m irtiniery is employed have all to 
be kejit m mind 1 he cxjncssiiiiis used in any individual case must always 
In consiilcicd in leg,nil to the subject mattci under discussion but amongst 
the manv texlx suggested I think tint the most salistactoiy, by which to asccitain 
who is the tmployei aL m\ paiuuilar time is to ask who is entitled to tell 
tlie employee ihc way m winch he is to ilo the wink upon which he is engaged” 

\ seivant is lliiitfmc one who is subject to the tonltol of another who can be considered 
lo be a masiit not inly in uspcct of the lcsuk which is cxpeUed but the m.uniei in which 
it is to be biougliL aboul 

It we apply the above mentioned tests it will become obvious lhat the Mnustels cannot 
he consiilcicd lo be I lie snvanLs euhei of the Governoi or of the State Nelthei the 
Goveinot noi the State has any multol over (he lesult which has to be obtained by the 
(imntil of Mnustcis oi by tin minnfi m which that result is to be obtained The 
Council of Mimstus is irs|>nusible nnlv to the legtslatute In accordance with the sense 
of the legtslaluic it is icn the Council of Ministers not onlv to lay down the policy which 
is to be followed but to sec that it is tamed out Even if the Governor wants the Council 
of Ministers to act In a patlicular mannei under the Constitution he cannot foicc the 
Council to act m that mannei 1 he only boilv to which the Mimsteis aie to be responsible 
Is the lcgislaluic atul by no stirLch of language can the Ministers be called the savants of 
the legislature Even if they aie the servants of the legislatuie they ramiot on Lhat account 
be lonsnleicd to be pa sons saving Linda ihc Government In fact they themselves consti¬ 
tute Ihc Government and It is obvious that a peison cannot at the same time be a master 
as well as a seivant 

The mcie fact tliaL the Mnustcis gi L theli salaiy liom Government Treasuiy cannot 
make them pcisons saving uudu the Government Receipt of salaiy by itself is no 
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ciiteiion for judging as to whether a person is a seivanL or not. A person may be a servant 
even though he Is not getting a salary and a peison may not be a servant even though 
he gets a salary. 

The aigument that Ministers are persons seiving under the State hecause they are 
subordinate to the Governor is based primarily on the decision of their Lordships of the 
Ptivy Council in the ease reported in 1941 P. C. 156, Empetor v. Shibnath Bannerji. That 
ease was decided with teference to the Goveinmnl of India Act, 1935, and their Lordships 
laid down in that rase that the view taken by the Calcutta High Court in Emperor vs. 
Hemendra Prasad Ghosh I.T, R 1939 (2) Calcutta 411, that a Minister was not an officer 
subordinate to the Govetnm was not coirect. The only thing whiih their Lordships 
therefore laid down was that a Minister was an offiter subordinate to the Governor. As 
was pointed out in the rase of Amirrhand v. Sutendia Jail Jha, 10 Election Law Repotts 
page 57 at page 67 even if the Ministers were officers subotdinate to the Governor, that did not 
necessarily mean that they were persons serving under the Government or that the relations 
between them and the Government was that of servants and master. It was also pointed 
out in lhaL case that a Minister would fall under the definition of public servant as given 
in clause (9) of section 21 of the Indian Penal Code but he would still not become a person 
serving under the Slate because all public seivants are not necessarily servants of the 
State. 

Being a person responsible to the legislatuie of a State a MinisLer holds a peculiar 
position. Along with Ills colleagues in the Council of Ministers and the Governor he forms 
the Government and responsible for cairying on Ihe day-to day affairs of the Government. 
At the same time he has to see that the Council of Ministers of which he U a member 
continues to command the confidence of the majority of the persons elected to the legislature. 
He has to keep his contact with the electors and In order to secure the support of the 
majority it may become necessary for him to do many things which may not be open to 
every servant of the Government to do. He thus possesses a sort of dual capacity He is 
a public man—a political leader and at the same time a pait of the Government of the 
State in which he works. It is this dual capacity which distinguishes him from persons 
seiving under the Government and whiih puts him in an entirely different category. 

"A person serving under the Government” is lertainly not synonymous with a "Govern¬ 
ment Servant" and theie Is an essential difference between the two terms. It is however 
not collect to say that though a Minister is not a Government servant be is a person 
serving under the Government. He can fall under latter ealegory only if the relationship 
of master and servant is shown lo exist between him and the Government and it has already 
been shown that iclatlonslilp does not exist between a Minister and the Government. 

We are supported in the view wc have taken on this question by the decision in the 
case of Amhrhand v Surendta I.al Jha icported in 10 Election Law Reports 57 in which 
this point had directly arisen. In that case the question was as to whether Ministers were 
persons serving under the State or not and was answered in the negative. It was laid down 
at page 70:— 

"Ministers are officers appointed hy the Governor but they aie in no sense servants of 
the State Governments, and the Tides requiring Government servants to refiain 
from taking pari in election propaganda or in any other way assisting a candidate 
in an election, do not apply to them.” 

If Ministers are not persons snving under the Government as has been shown above, 
even, if the respondent No 1 obtained their assistance in furtherance of her prospects in the 
bye election in dispute, that could not amount to a major conupt practice as contemplated 
by section 12S (8) of the Representation of the People Act 

It was however contended that, in the first place Ministers had no right to go canvassing 
for the respondent no. 1 even if they could canvass for the lespondcnt no. 1 and address 
meetings held on her behalf, they had no right to abuse their position hy using the para¬ 
phernalia of their office. They went to the meetings in State cars flying National Flags 
and were accompanied hy liveried ordeilics. All this was done to coerce the voteis and to 
overawe them so that they may he compelled to cast their voLes in favour of the respondent 
No. 1. Evn, if it was not a conupt practice as contemplated by clause (8) of section 123 It 
could certainly fall under clause (2) of that section. 

This contention too appears to us to be entirely unacceptable. Though in the petition 
the petitioner said that the Ministers who woiked as agents of the respondent no. I were 
guilty of coercion, he did not give anv particulars of the allegation of coercion there. When 
the issues were framed his counsel was required lo give the particulars and stated:— 

"The petitioner is not in a position to give any particulars of the coercion alleged 
in para 15 of the petition but the petitioner contends that canvassing by 
persons of the stains mentioned in list 'D' tantamounled to coercion." 
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Ac Lording to the petitioner therefore because the Ministers are persons of high status 
anti influence any canvassing done bv them must amount to 'coercion" The word 
coercion” has however not been used 111 section 123 of the Representation of the People 
Art Untlei clause (2) of that section ihe term used is undue influence and it has been 
defined as ' anv dnect or indirect inteifeience or attempt to interfere on the part of a 
candidate 01 his agent with the fiee exeicisc of the electoral light” There is a proviso 
added Lo the clause in the first part of which we find a mention of certain acts which must 
lie deemed Lo lie interference as contemplated by the clause and in the second part of it 
aie mentioned certain oilier acts which cannot lie deemed to be inteifeience within the 
meaning of that clause 

The dictionaiy meaning of the wotd canvass is to solicit voles or to use elfoits to obtain 
an office or position The expression canvass used in connection with an election therefore 
appeals to mean "to endeavour to persuade a person to give or dissuade a peison fiom 
giving ins vote or to remain neutral' When it is urged that Mimstrrs have no right to 
canvass foi the candidate set up by the panics it is foigottcn that they have a dual capacity 
"flic light to canvass must be conceded to them as leaders of ihe political party which has 

a maioruy on the legislatuie and which has to maintain that majority in order to function 

effectively If they have a light to vote and to stand as a candidate they also have a light 

to canvass for themselves and foi the other candidates set up by their paity Even (n 

England and Canada where Mmistcis ate consldeied lo be seivants of the Crown they can 
canvass in Bye Llcctions However high Ihe status of a Munster may be and however great 
may he the influence which he commands, if he onlv solicits votes and tnes to persuade 
the clcctois to vote tot a candidate 111 whom he is interested and asks them not to vote 
foi any other candidate 01 to lemain neutral and does nothing more, he cannot be said 
in our opinion to interfere unduly with the ftcc exercise of the elecloral right of voters Of 
couisc if he does anything of the natuie described in pait fa) of the proviso to clause (2) 
of section 123 of the Repiescntation of the People Act the matter will become entirely 
dtllcicnt In the picscnt case howcvci thcic is no allegation or proof and it is not even 
suggested that the Ministers mentioned In list 'D' of the petition did anything of the kind 
described in part (a) of the proviso to the clause or acted in anv other way which Could 
in fact 01 law amount to inteifeience with the fiee exercise of the right of votcis Mere 
canvassing therefore cannot bring ihe Ministers in question within the mischief of clause 
(2) of section 123 of the Representation of the People Act 

"Ihe question whether a Mimslei while canvassing can use the patapheinalia of his 
office or has Lo divest himself of the same aiosc for consideration in the Habiganj South 
case leporlet! 111 Hammond's Election Cases at page 387 and it was laid down at page 394 — 

"We ate not awaic of any lulc lequuing a Miiilstet to resign office before offering 
himself as a candidate, foi ic election We cannot thcrclore sav that the 
lespondent committed any liregulaitty in choosing 10 lemain m office while 
conducting Ins election c impugn In the circumstances it was inevitable that 
he should to a certain extent comhine canvassing with official woik It was 
also inevitable that wheuevei he went out canvassing he should be al tended 
'with all the ptcstigc and poweis of his high official position' We do not see 
how he could leave these behind so long as he was Minister, any more than 
he could leave his own shadow behind ’ 

In the case of Ramchandra Chowdhini vs Sadasiva 1 npathv lcported in 3 Election Law 

Reports 401 the observations in the Habiganj South case weie quoted with approval and 

it was laid down that a candidate who was a Muustri could not be guilty of corrupt 
jiratlue undei section 123(8) of the Representation of the People Act 1951 merely because 
during the couisc of his official louis as Minister he conducted hn electioneering campaign 
also 

In the case of I ingc Gowda 11 Sluvanatijappa h I lection law Repoils 288 a Minister 
had visited seveial places m the constiluencv and made speeches It was urged that that 
amounted lo putting undue Influence on the entne clectoiatc 1 he contention was how 
cvei negatived and it was laid clown that ‘as leaden of the paity they had eveiy right to 

deviate to the public Its public polity without any niLenilon to intetfeic with their electoral 

light and sue It actions on then pau will not come within the ambit of pioviso (b) to clause 
(2) of section 123 of the Rcpicsentation of the People Act 195J as under that proviso inter 
alia, a declaration of public policy without mfetiL to intcrfeie with any electoral right does 
not amount to any undue influence” Rrfeience was made in that rase to tlic case of Ral 
Bahaclm Siucndra Narayau Slnha v Rahu Amulvadhone Roy and otheis reported in 2 
Deoabia’l Flee L 1011 Cases 868 in which the Chief Munster of Bcngil had issued a mandate 
in the Assembly under his signature only as leader on the dale of the election, that the 
membets had to exeicisc then piefeicncc for Ihe candid ties in the oidci named theiein 
It was held that he was entitled to use his influence as leaclei of the parLy in that manner 
and could not be divested of that right simply because he was chief Minister at the umc 
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It follows from the observations made in the above mentioned rases that a Minister has 
not only a right to canvass lor the candidates supported bv bis p.nty but rarmot be expected 
to divest himself of the paraphernalia of liis office while so canvassing. The niece tact 
that the Ministers went to the election meetings in Stale cais fling the National Wag or weir 
accompanied by their ordeilies 01 shadows cannot in the cimmislances be held to have 
amounted to their using undue influence ovei the votes within the meaning of clause (2) of 
section 123 ot the Representation of the People Act. 

Two more points are worth mentioning in this connection The lust is that in the 
petition itself no grievance was made of the fact that the Ministers used the National 
Flag or misused their official position by taking then livened ordeilies 01 shadows along 
with them. 'I he only thing which was alleged in list 'IV and pai.t 15(7)), w ns that the 
Ministers had used State rars driven bv chauffeurs paid by the State when they went to 
attend the election meetings held on behalf of the lespondenf no 1. The evidence 
led about the use of the National Flag and about the Ministers being accompanied by 
liveried orderlies or shadows must tlteiefore he considered to be based on an afterthought 
and loses much of Us value on that account. The second tiling which has to he poinled 
out is that on account of their position, status and the natuie of their duties the State 
hat considered it necessary to provide certain amenities for the Ministers including State 
cars, shadows and orderlies. Under notification No. M,17S'S4/CEO 7*052, dated lHlh Echt 11 - 
ary 1954 Ministers are entitled to suitable conveyances. The niainten.mcc charges of these 
conveyances including running expenses and the costs of their chauffeurs ate to he borne hv 
the State. These conveyances can be used for official as well as for unofficial touts The 
only limitation is that the petrol costs tot non official use can he charged to Lhe account 
of the Government only upfo the extent of 75 gallons per month. Tf therefore Ministers 
are not petsons serving under the Government and on account of being learleis of the 
party which forms the Government, they have to keep then contact with the electorate 
and maintain the majority of them paitv in the legislature and ale on that account not 
debarred ftom canvassing, there appears to he no logical reason whv thev should not lie 
considered entitled to use the Stale cars which have been piovidcd for their convenience 
when thev go out to canvass for a candidate set up by their partv. The cars provided fot 
them must be held to be included In the flappings and paraphernalia attached to their 
office ftom which it is not possible for tlic 01 to get themselves divested. 


Tt is however urged that even if it he conceded for the sake of argument that the 
Minlsteis had a tight to canvass for the respondent 110 . 1 and to use the State cats pnniilcd 
to them while so canvassing for her, thev had ceilamly no tight to utilise the sere ices of the 
chauffeurs paid hv the Government. These chauffeurs were undoubtedly petsons seising 
under the State and while canvassing the Ministers weie the agents of the respondent no. 1. 
When thev went to canvass on cats driven hv chauffeurs paid bv the Government, they 
did so for the furtherance of the piospcrts of ihr respomB-nf. Jf as agents of the respondent 
no. 1 they obtained the assistance of the chaufleuts they must be held to have committed a 
major coirupt piacticc as defined in section I23f8) of tfie Act. 


Before this contention of the petitioner could succeed it was for liim to prove by clear 
and convincing evidence that the Ministers mentioned in list ‘TV actually utilized the 
services of chauffeurs paid bv the State and thus obtained their assistance Tn our opinion 
the petitioner has failed to discharge the burden that lay upon him on this point. 


In the petition itself the numbers of the cars used hy the Ministers when thev went 
to canvass for the respondent no. 1 wete not mentioned. The names of the chauffeurs 
whose services were utilized were also not given. The numhcis of the cats and the names 
of the chauffeurs w r ete not given even in list ‘D“ which was intended to contain the details 
on the point. When the case first came up for heating before ns on 3rd December, lRn, 
the petitioner's counsel gave out the registration numbers of certain cats which he said 
had been used by different Ministers. He also gave the names of chauffeurs attached to 
those cars. He however expressed his inability to give the names of the chauffeurs who had 
driven a particular car on a particular occasion carrying a particular . Minister to any 
meeting. The details furnished on the point were thus entirely insufficient, 


At first an attempt was made to piodiue documentary evidence on the P"' n f and Jog 
hooks of seven State cars bearing numbers UsJ 9627, USJ 7R9B, USJ 9R8-, I 94-9, I SJ 
8984 USJ 8784 and USJ 9168 were summoned ftom the office of the Estate Officer I he 
genuineness of these log, hooks was not disputed and they wete maikecl Forts. 33 to 39. 
They were expected to show which car driven bv which chauffeur wai taken bv winch 
Minister to which election meeting held on behalf of the respondent No 1. None crE 
these log books were relied upon before us in older to establish any facts. On *7th 
February 1956 the counsel for the petitioner allowed these log hooks to be returned because 
according to him they were not tclcvanl and their euLiies hail not been proved AVer 
the return of these log books no documentary evidence lcmamcd on the tetotil which 
could prove the petitioner's case on the point, 
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Oral evidence was however led on the point bnt not in respect of all the items 
mentioned in list ‘R’. No evidence was let to prove that Sarvashri Syed Ali Zaheer, 
Girdhari Lai and Hargovind Singh Utilized the services of anv chauffeurs paid bv the 
Government The items in list 'R’ which relate to these Ministers are 6, 8, 9. 9-4. 15 
and 17. Item No. 2 of the list relates to Sri Sampuranand and to the meeting held on 
4th February 1955 in the Ganga Piasad Memorial Hall. Lucknow. In this connection 
great reliance was placed on the statement of the Chief Minister himself which was made 
on 30th Recent her 1955. A perusal of the statement however shows that Sri Sampurnanand 
said nothing definite on the point. The onlv thing he stated was that he had probably 
gone on a State car to attend the meeting that was held in the Ganga Prasad Memorial 
Hall to inaugurate the election comnaign on hchnlf of Shrimafi Shivrajwati Nehru, the 
respondent No. 1. He added that Chhote Lai was his driver in February 1955 and was 
still serving him and what most probably he was the ill her who took him to the meeting. 
It is clear from this that Sri Sampurnanand was not at all definite on the point. Chhote 
Lai was also examined and is P W. 9. Lie stated that he did not remember if he drove 
the car on which the Chief Minister Sri Sampurnanand went to the meeting in February 
1955. Balak Ram Vaish (P.W. 2). attended the meeting but stated that he went with 
Sri C. B. Gupta on a private borrowed car. He said nothing about the car in 
which Sri Sampurnanand had gone to the place. Ram Kishore Bhafnagar (P.W. 13) 
also stated that the Chief Minister along with Sri C B. Gupta and Hafiz Sri Mohammad 
Ibrahim had gone to the meeting in State cars He could not give the details of the cars 
and said nothing about the persons who were driving them It is also worth noting 
that in the list there is no mention of Sri C B. Gupta or of Hafiz Sri Mohammad Ibrahim 
having gone to the meeting on State cars. There is therefore no definite evidence to 
prove that when the Chief Minister went to the Ganga Prasad Memorial Hall on 4th 
February 1955 the car in which he went was driven by a person, serving under the State 
Government. 

The petitioner himself said nothing about the meeting of 4th February 1955 but said 
that in another meeting held on 21st February 1955 be bad seen some two or three State 
cars standing outside the Ganga Prasad Memorial Hall and bad been fold by one of the 
drivers that Babu Ji had come to the meeting He did not say who were the drivers 
of the cars and also omitted to explain who this Babu Ji was and there is no mention 
in list ‘R’ about the meeting dated 21st February 1955. 

Items Nos. 3, II and 17 of list 'll’ relate to Hafiz Sri Mohammad Ibrahim. Three 
witnesses, Sultannddin Ahmad (P.W. 3). S>ed Husain Ali Shahid (P.W. 6) and P. N. Saithi 
(P.W. 7). have been examined on this point. They did not say that any chauffeur paid 
bv the Government drove Hafiz Sri Mohammad Ibrahim to the meetings which thev saw 
him attending. They onlv said that he went to the meetings in State cars. Hafiz Sri 
Mohammad Ibrahim is however definite that he used his petsonal car on all such occasions 
when he went to attend election meetings held on behalf of the respondent No. 1 and 
that the only exception was when he attended the inaugural meeting of 4fh February 1955 
held in the Ganga Prasad Memorial Hall. No complaint is made in list ‘R’ about his 
attending that inaugural meeting and even in respect of that occasion he has not admitted 
anywhere that the State car which lie used was being driven bv a State paid chauffeur. 

Sri C. B. Gupta is the Minister to whom items Nos. I, 3. 5, 7. 9. 10. 12. 13. 14, 15, 16 
and 17 of list ‘R’ relate. Two witnesses Mohammad Kamil Khan (P.W 19) and Sved 
Hussain Ali Shah (P.W. 7) depose about him. Neither of them is able to give the date 
of the meeting for which the State car was used by Sri C. B. Gupta. Thev also do not 
sav that the cars in which he attended ihe meetings in which thev were present were 
driven bv chauffeurs paid by the State. Moreover in list ‘R’ there is a mention of only 
one meeting held at Kakori which was attended hv Sti C. B. Gupta and that was dated 
21st February 1955. Kamil Khan refers to one of the several meetings held at Kakori 
to which according to him Sit C. B Gupta came in a Slate car. One cannot therefore 
be sure that the meeting about which he deposes is the meeting dated 21st February 1955 
which has been referred to in item No. 16 of list ‘R\ Sri C. B. Gupta was one of the 
witnesses who was to be examined by the petitioner on commission. For certain reasons 
however he was given up and was never examined. 

There is therefore nothing satisfactory on the record on the basis of which one can 
record a positive finding that while attending election meetings held on behalf of the 
respondent No. 1 any of the Ministers mentioned in list 'R’ utilised the sciviccs of State 
paid chauffeurs and thus obtained their assistance. 

In the above view of the case it does not appear to be necessary to go into the general 
-luestion whether all these Ministers were in law the agents of the respondent No. 1 
Even if it be conceded that thev were her agents, if they are not proved to have obtained 
any assistance of the chauffeurs serving under the Statfc, they cannot Le held to have 
committed any corrupt practice on that account. 
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The contention on which very great emphasis has been laid on behalf of the petitioner, 
however Is that even if the other Ministers did not commit a major corrupt practice by 
taking Ihc assistance of the persons serving under the Stale there can be no doubt that 
Hafiz Sri Mohammad Ibrahim committed such a corrupt piactice He was one of the 
agents of the respondent No 1 and was one of her active workers In ordei Lo further 
the prospects of her election he wiote out an appeal to voters a copy of which is Ex 26 

He wanted to issue the appeal to the press and for that purpose handed it over to his 

personal assistant Sri Sn Krishna who was a person solving under the State He got 

three copies of it tvped and after attesting the copies sent them to the Pioneer, the 
National Herald and the Piess "liust of India This was done on 19th Febiuary 1955 
The next day the appeal was duly published m the press and appeared in the Pioneer 
as well as In the National Herald It is urged that m this manner Hafiz Sn Mohammad 

Ibrahim as well as bri Sn Krishna committed a major corrupt practice as described in 

section' 123 18) of the Rcpiesetitation of the People Act 

This contention was veiy strongly opposed on behalf of respondent No I and it was 
urged that Hafiz Sii Mohammad Ibiahim and Sri Sii Krishna could not by any means 
be considcicd to be the agents of the respondent No 1 and nothing which they had done 
could legally amount to the commission of a major coirupl practice 

To start with, three general propositions were put foiward in this connection, 

(1) That a charge of major corrupt practice is m the tialure of a quasi criminal 

charge and the standard of pioof that is lequired for establishing it is the 

standard that Is employed in deciding criminal cases If there is a doubt, 
the benefit of it must go not to the petitioner but to the respondent and 
the persons who are alleged to have committed the said major conupt 
practice. 

(2) That the charge of a majoi corrupt practice as contemplated by section 123(8) 

of the Repiescntatlcm of the People Act is a very serious charge and a 

finding on it is likely to have farreaching consequences The provision must 

tlierefoie be very strictly interpreted and a finding should be given in favour 
of the petmoner only if there is no escapt 

(3) That the person who has made the charge is the petitioner and must be lequncd 

to establish each one of Lhe details alleged by him 'Ihe benefit of the 

omission must go to the lespondent No 1 oi to the persons who are alleged 
to have committed the major conupt practice 

Two opinions do not appear to be possible in lespect of the S'andaid of proof that 
1s required for establishing a charge of major corrupt piactice It has been laid down 
over and ovei again that an allegation about a major corrupt practice is more or less of 
the nature of a criminal rhaige and stncL proof is needed to bring home the charge 
Thus it was laid down in the case of Sri Ram vs Mohammad Eaqi Hadi lepolted in 8 
Election Law Repoits 139 

"Though the procedure to he followed in the trial of election petitions is that laid 
down in the Code of Clul Piocedure, the standard of proof requncd to prove 
corrupt piactice Is the same as jn criminal cases Suspicion howevei slrong 

is not sufficient to piovc such a chaige 1 he evidence vvhethei 1 L is direct 
or circumstancinl must be conclusive and 11 thcie is any doubt, the letuined 
candidate should be given the beneht of that doubt ’ 

The same view appeals lo have been taken in Rahmat All vv Nutullah, Doabia s Indian 
Flection Cases 1935 50 Vol I page 121 at page 12b Hail Shankar Bagli is Mi Kisliaii ("hand 
Puri and others Doabia’s Indian Election Cases 1935-50, Vol I, page 127 at page 133", 
Abdul Rouf vs Muklitar All and othcis, 2 Flection Law Repoits 340 Dcsai Basawaraj vs 
Desankop Hasansab and others, 4 Flection I aw Reports 380 at pages 294 395, Devasharan 
Sinhu vs Slieo Mahadeo Piasad and othcis 10 Election Law Rejroits 461, Sana Deo 
Bushahii vs Padain Dev and others, b Election Law Repoits 414 and Krishna ji Bhimiao 
Antolikar vi Slianker Shantaram Moie and oiheis 7 Election Law Repoits 100 at page 105 

As the learned counsel ten the petitioner did not dispute this position, we think It 
unnecessaiy to cite any raoie cases in sujjport of this proposition While deciding the 
question whether a major corrupt piactice has been committed or not the most stringent 
standaid of pioof must be apjilied 

There is also no dispute about the jnoposition that the finding that a major corrupt 
piactice has been committed has veiy far teaching and serious consequences As a result 
of that finding the respondent No I may have to be unseated and if it is found that a 
major coirupt practice was committed by Hafiz Sn Mohammad Ibiahim who was at the 
relevant date a sitting membei of Ihe U P Legislative Assembly, he may have to fate a 
chaige of dis qualification While healing this in mind we cannot overlook lhe purpose 
for which section 123 (8) Representation of the People Act, has been enacted The 
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purpose is to ensure the punty of elections This provision has been Inserted In the 

Representation of the People Ac t on at count ol the speual tonditiotis prevailing in this 

country and partuulaily on account of the fact that democrats heie is in its infancy' and 
the coaming of the puritv of elections on that atiount is all the more necessary Their 
lairdships of Uie Supreme Court observed in Ihe case of jagan Nath vs Jaswant Singh 
and others, lepoitcd m 9 Iletlion Law Rcpoits 231 at page 234 — 

"l|t is always to he borne in mind that though the election of a successful candidate 

is not Lo be lightly interfeicd with, one of the essential of that law la also 

to safeguard the purity of the election process and also to see that people do 
not get elected by flagiant breaches of that law or by conupt practices 

They sdid in the same stiain m the case of Raj K 1 i siin.i Bose vs Binod Kanutigo and 
ethers, 9 Election Law Repoits 294 at page 298 — 

“The polity of the law is to keep Government scivants aloof from politics and also 
to protect them from being imposed on by Lbose with influence or in positions 
of authonty and power, and to prevent the machinery of Government from 
being used in furLheiancc of a candidate’s return" 

At the stage at which our countiy stands at piescnt in its progiess on the way of demo¬ 
cracy it is necessary to presrive the punty of elections at all costs so that people's faith In 
the principle of demotacy may not be undermined 

The third proposition does not appeal to be so non miitroversial What is utged Is 
thaL the petitioner must be pinned down to the allegations he made m the petition about 
the contravention of scclion 123 (8) of the Representation of the People Act The 
charges are of a criminal nattne and under section 99 of the Repicseiitation of the People 
\ct a finding of guilty or not gluitv has to he lecorded m lcspeil of them Each single 
allegation made in the charges must thciefore be suutinised and if il is found that any 

of the allegations lias not been established or tlieic he anv doubl in icspcct of it, the 

whole charge must be held to have failed 

The learned counsel for the petitioner howcvci pointed out in this connection that 
though it was the duty of this Tribunal to employ the highest standa d of proof in coming 
to the conclusion whethci the alleged coirupt piictice had been committed or not, the 
charge mentioned in the notice was not a thaige within the meaning of the term as used 
in the Code of Criminal Piocedure II onlv meant an accusation Theie was there 
fore no question of the petlttonci being pinned down lo the vanmis allegations made by 
him It was also not correct to sav that if a single p.n t of the case of the petitioner on 
the point was not found to be stnalv correct, the whole case of the petitioner on the 

point should fall What the Tribunal has to see is whether on the facts admitted or 

established all the essentials requited by section 123 (8) of ihe Repiesentation of Lhe People 
Ac t have been fulfilled and Us contravention has been pioved The Tribunal has to 
take into account not only the allegations made but the evidence produced, the admissions 
made by the parties contemed and the circumstances and probabilities of the case in fact 

the entire maienal present on the record Tf on those materials the Tribunal fees that 

it is proved to its satisfaction that the alleged corrupt practice has been commiued, it 
must record a finding to that effect even if in some respects m about some details the 
allegations made in the petition ate not found to he conert to the letter Even in the 
case of a criminal chaige it is not always necessary that eveiy single fact alleged by the 

prosecution should be found to be Hue Tf on the tacts admitted or established it Is 

found that the essential ingredients of an offence aie established the charge is held to be 
proved lor instance, if In a murder case the pioseiulion rase is that the weapon used 
was a gandasa but latet on in the comse ol the tual the evidence shows that the Weapon 
used was not a gandasa but a sword and the accused admits that he used 'a swoid, if 
the other essentials aie established a veidict of gmltv would be recoidcd and the case 
would not fail simply because about the weapon used the prosecution case was not sluctly 
(orrcct In our view the contention of the pelilionci s counsel lepicsents the correct 
legal position and if a finding is to be recorded on the point what is to be seen is whether 
on facts admitted or established a contiavcntion of section 123 (H) of the Repiesentation 
of the People AcL has been committed or not 

Two grounds aie urged in support, of the contention th it Hafiz Sri Mohammad Ibrahim 
was an agent of the lespondcnt No I m the bye election in dispute The lirst is that 
HafU Sri Mohammad Tlnahim actively nocked for her addressed meetings and did canvassing 
for her He clul all this to her knowledge and with hei tacit consent S e ncvci 
repudiated anything done by him m this connection and took full advantage of what he 
did The second ground is that the lespondcnt No 1 had been set up as a candidate by 
the Congress Party and utilised all the power influence and machinery of the party lor 
her suciess at the bye election Hafiz Sri Mohammad Ihiahim was a piominent member 
of the party By agiccing to stand as a candidate of the paity the respondent No 1 
must be deemed lo have ajpcrcl to the paity and ils prominent members, including Hafiz 
8n Mohammad Ibrahim, being her agents 
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The term ‘agent’ has been defined in section 79 (a) of the Representation of the People 
Act in the following words 

“(a) ‘Agent’ includes an election agent, a polling agent and a counting agent and 
a counting agent and anv person who, on the trial of an election petition, or 
of an offence with respect to anv election, is held to have acted as an agent 
in connection with the election with the knowledge or consent of the candi¬ 
date.” 

ft will be noted that the definition is an inclusive one and is not intended to be ex ha na¬ 
tive. Whether a certain person is an agent of a candidate or not for election purposes 
depends on the facts and circumstances of each case. The only thing required is that 
he must have acted: 

(i) as an agent. 

(ii) in connection with the election. 

(iii) with the knowledge or consent of the candidate. 

The law on the point is well settled. Parker has observed in his book on ‘Election 
Agent and Returning Officer’ 5th edition at page 311 

‘‘The doctrines of election agency are much wider than those of common law agency, 
and evidence which would be quite inadequate to establish agency at common 
law, has often been held sufficient in election cases to make a candidate 
responsible for acts committed by other petsons.” 

According to Halshury Vol. 12 page 245 para 501: “a candidate’s liability tinder the 
‘parliamentary common law of agency depends upon a peculiar principle special to this 
matter and distinct from the piinriple prevailing in the criminal or civil law of agency. 
The candidate’s liahilty under this nrinciple may extend to the acts of every person 
who is dr facto a memher of the staff which is conducting the election and whose services 
are directly or indirectly recognised or made use of bv the candidate or his election agents, 
whether such person be paid or unpaid. The crucial test is whether there has been 
employment or authorisation of the agent by the candidate to do some election work, or 
the adoption of his work when done.... Canvassers—those who ask persons to vote or 
refrain from voting—mav or may not be agents; hut canvassing is one of the things from 
which agency may be inferred. The mere fact of canvassing is not conclusive, especially 
if the candidate is himself carrying on a personal canvass. But proof of canvissing at 
the request, express or implied, of the candidate is sufficient to establish agency.” 

Blackburn J. observed in the Taunton case (1 O'M .% H. 181) as follows:— 

“The rule of law has long been established that in parliamentary matters we are 
not to consider the strict rule of common law agenfv generally established to 
this extent, that a person is responsible for his agent in all that he doe» 

within the scope of his authority hut is not responsible for anything that he 
does bevond the scope of his authority (the case of the sliciiff being the 

one exception!, so that the common rule of law would he that if you employed 
a man to do an honest thing, and he chose to commit a crime, you would never 
be responsible criminally, nor even civilly, foi the crime committed, whom the 
instructions you gave him were to act as an lioncst man. But in parliamentary 
election law it has long been established that whcie a poison lias employed 
an agent for the purpose of procurring his election he, the candidate, is 

responsible for the act of that agent in committing corruption, though lie 

himself not onlv did not intend it oi authenisc it, but even bona fide did hi* 
best to hinder it.” 

In the Bcwdley case (I O’M. & II. Ifi) t Ire same fudge laid down :— 

“No one can lay down a precise rule as to what would constitute evidence of being 
an agent. Every instance in which it is shown that, cither with the knowledge 
of his agents who had employment fiom him, a person acts at all in furthering 
the election for him, in trying to get votes for him, is evidence tending to 
show that the person so acting was authorised to act as his agent. It is by 
no means essential that it should he shown that a person so employed, in 
order to he an agent for that purpose, is paid in tlic slightest degree, or u 
in the nature of being a paid person.” 

In the cape of Borough of Westbury (3, C’M. & H. 78) Mr. Justice Lush observed 

"Ati agent is a person employed hv another to act for him, and on his behalf, either 
generally or in some particular transaction. The authority may be actual, 
or it may be implied from circumstances. It is not necessary, in order to 
prove agency, to show that the person was actually appointed by the candidate. 
If a person not appointed wcie to assume to act in any department of service 
as election agent, and the candidate accepted his services as such, he would 
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thereby ratify the agency, so that a man may become the agent of another in 
cither of two ways—by aiLiial appointment 01 by recognition and acceptance 
of his services" 

,n the (Vigan case (1(J M L 11 1 at page 13) it was laid down 

“It has been held that canvassing with the auihonty ot the candidate or the candi¬ 
date canvassing with him is proot ol agency although Ihcie may be exception* 
Lo that lot instance whcie canvass is limned oi wiieic a peison is told only 
to go and see one oi two pamcular men and ask. them lor votes I here 
may lie cases when camassing would not necessarily involve agency but general 
canvassing has always been held Lo be snong evidence ot cgcncy and evident* 
which leq tines a vciy sluing case to rebtiL n it it can be rebulled 

The doctrine enunciated in Ihe above cases is populaily known as Ihe doctrine ot 
extended oi constitutive agent) of election law and accouhng to it every peison who 
woiks oi canvasses loi a candidate with Ins knowledge or consent and whose actions have 
not been repudiated by the candidate must be deemed lo have been adopted as hn agent 
even without dnect ptool of actual appointment 

In the present case it was alleged in the pcldum that the MnusLeis of the UP Govern¬ 
ment including Haliz in Mohammad Ibrahim who was the Minister foi lnume and Power 
woikcd fin the respondent No 1, canvassed foi her and aliendcd meetings held in connection 
with het election Jn list I), ot the petition Lliice meelmgs were mentioned which liahi 
Sn Mohammad Ibrahim was alleged lo have addiesseil in paia 11(d) ol lici written 
statement the respondent No 1 admitted that the Ministus ot U P. Government loot 
niLcicst in lici election (hough she added that they did so m then political capacity to 
advance the cause oi then p.nly because they weit membets of the Congress" In para 
13(b) of the mitten statement sbe adimtlcd in cxpiess Lcims dial llic Ministers whose 
names aie mentioned in schedule D aic piommem members ot ilic l ougicss Party and 
as such llicy canvassed fui die paiLy candidate’ lliti/ Sr i Mohammad Ibrahim was 
examined as a witness by Llic pctuumci anil Ins statement was lust recorded on 3lit 
Januaiy 1 <l r >G on commission lie began Ins statement on (hat date by saying I workeo 
loi Sluimati Shi\i.i|w.)(i Nclnu in die last bye election foi the House ol People from 
Lucknow DisduL Genual Conslilucncy All that I did was that 1 addtessed the election 
mcttiiigs in support ol die tougicss < indiclale Slmmati Sluvaiajwati Nehiu He funhei 
staled that ht addiessctl thiec clccluiu meelmgs held foi the beneht of die lcspondem 
No 1 including the iiiaiiguial meeting held m llic Gjnga Piasad Memonal flail on dth 
Icbiuaiy Klin Subsequently I l.itiz in Mohammad llualinn was examined on commission 
as Ins own witness and a question was put to linn as Lo wlial lie weant by* saying that 
he had woikcd foi Shuman Slmiapvati \eluu iu die last byt election loi the House of 
People fiom Lucknow Uisiint Gcntial Constituency 11c lepliecl 'I am an active 
mrmber of the tougicss 1 am a member of the Piadesh Congress (aminilltec, member 
ol ihe Executive ol the l'i ulesh Congu-sS Coiumiltcc, mcmlici ot the Piadesh finance 
(Gongtess) (omnutne, and Pcimanent Invitee to the Pracleah Elcctton ( omimttee I am 
also a meiubci ot Lhc \II India (ougicss Conuumce as well as of Lite Woiking Committee 
of AH India Guiigiess In Ihesc capacities I am interested in Lite success of the Congress, 
and as such lncicleiiLiall) I did wotk for Shuman Shniajwatl Nehiu This is what I 
meant when 1 m ide the above noted statement on list January, KUO ’ He thus did 

not deny men in his later statement dial he had woikcd tor the respondent No 1 The 

only explanation lie offend was that Ik had woikcd tor her because of his political 

affiliations WJijlcvci may have led 1 inn to wink loi Jiu die lacL lemams that Jie did 

woik for liei, canvassed Jen hei and attended and adchessed meetings lot her 

An attempt was made to show dial in the meetings which Hafiz Sn Mohammad Ibialnm 
addicsstd, lie dul not isk Im voles for Shuman sluuajwati Nehiu by name and only 
appealed to the volets lo vole foi the (ougicss candidate On behalf of the petitioner 
Safamat All Mehdi (PIV d) ami Hussain Mi Shahid (P \V 0) huwcvci stated that in the 
meetings which Haliz Sn Mohammad Ihulnin .ltlilitsscd he named the respondent No 1 
as the peison feu whom people were to vole When Hafiz Sn Mohammad Ibialnm was 
himself questioned oil the pond m his second examination be did not deny thaL he had 
mentioned the name of Shninali ilnviajw.iti Nehiu He only saul that lie did not 
rcmimbci and that bis nuniuil pi tclicc was lo ask foi votes for the t ongiess candidate 
without naming the candidate Some of the other Ministers like Sn Sampuinanand, the 
Chief Mimslei, and Si i Syed Mi /aheci Munster ol Justice and Pxnse also adchesseo 
meltings on behalf of llic respondent No 1 and the meelmgs they aLLended included th** 
inuiguial meeting elalcil drill Icbuinv KISS which llah/ Sn Mohammad Ibialnm ala*, 
attended Sn Sarnpmnan mil the Chief Mimslti states that he must have said in the 
meeting that the people must vole for Slininali Slnviajwatt Nehiu iyed A1 Zaheer also 
states that m the meetings he appealed that totes should be cast iii favour of the Congress 
candidate i iz Shimlati Shiviajwati Nehru If these other Mmlsteis canvassed foi the 
respondent No 1 by name rheie appeals to be no good reason to Lhink that Haliz irl 
Mohammad Ibialnm did not do the same But even if it be conceded for the sake of 
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argument that in his addresses lie did not name the respondent No. 1 that omission could 
not, in oui opinion, make any difference lire meetings he addressed were admittedly 
held in the constituency fiom which the respondent No. 1 was a candidate. They were 
being held for the furtherance of her election prospects They were election meetings 
called for asking people to vote for her It in such meetings the speaker asked for voles 
for ihe Congress candidate without mentioning the candite’s name he must be deemed to 
have asked the electors to vote for the respondent No. 1. On these facts we have no 
hesitation in coming to the lonclusion that Hah/ Sri Mohammad Ibrahim actively worked 
for the respondent No 1 canvassed foi her and addiesseil election meetings for her 

The respondent No 1 took full advantage of what Hafiz Sri Mohammad Ibrahim did. 
She never repudiated any of hiS actions She did not enter the witness box to state that 
Hafiz Sri Mohammad Ibiahim had not worked as her agent or that she had no knowledge 
about what he had been doing for her On the contrary in paragraph 15(b) of her 
written statement slyc admitted that Hafiz Sn Mohammad Ibrahim who was one of the 
peisons mentioned in list '!)' of the petition bad canvassed for the Congress candidate, 
meaning herself, along with the other Ministers mentioned in that list. In these 
circumstances there can be no doubt that Hafiz Sri Mohammad Ibrahim worked for the 
respondent No 1 with her knowledge and consent and what ever he did was adopted by 
her. He was therefore working as Iict agent in the sense in which the terms is used in 
election Law 

The second giound on which it is argued that Hafiz Sri Mohammad Ibrahim must be 

held to be the agent of the respondent No 1 appeals to be equally strong. It is a well 

established principle of the law of election that if a candidate lias been set up by a 
party, the party itself as well as its prominent members must be held to be bis agent* 
because by agreeing to stand as a candidate of the party he must be deemed to have 
agreed to the party and its piomincnt mcmbcis working to promote his election. In the 
Bewtlley case (3 O'M. & H 115 at page 1-16) Mr Justice Lopes laid down:— 

"I desire ‘shortly to allude to the position of political associations and the liability 

of candidates. It was contended that there was no privity between the 

Respondent and this association, that their active members were not hli 
agents, and that he was not responsible for their illegal acts. There appear* 
to be persons who think that a candidate may escape the responsibility 
attaching to the acts ol an agent by the employment of the active member* 
of a political association, instead of an individual or individual Agents, if 
this could he done, the Corrupt Practices Acl would become a dead letter. 
There may be, doubtless, in a borough a political association existing for the 
purpose of a political paity, advocating the cause of particular candidate and 
largely contributing to his success, yet in no privity with the candidate or his 
agents, an indebetidem agency and acting in its own behalf To say that 
the candidate should he iesponsible for the coirupt acts of any member of 
that association, however active, would he unjust, against common sense, and 
opposed to law There may. on the other hand, be a political association 
in a borough advocating llie views of a candidaLe, of which that candidate 
, is not a member, to the funds of which he does not subscribe, and with which 

he personally is not ostensibly connected, but at the same time in intimate 
relationship with his agents, utilised by them for the purpose of carrying out 
bis election, inter changing communication and information with his agents 
respecting llie canvassing of votcis and Ihe conduct of the election, and largely 
contributing to the result lo say that the candidate is not responsible for 
any ronupt acts done by an active membei of such an association would be 
repealing the Coirupt Piacttces Art, and sanctioning a most effective jystem of 
corruption.’’ 

The principle laid down in the above case that if a candidate is adopted by an Asso 
elation which makes common cause with him and takes advantage of its machinery for the 
furtheiance of ins prospects m the election, lie is responsible for the acts of all the pro 
mment members of the Association, has been followed in numeious election cases decided 
in India also. The law appeals Lo us to lie so well established that we do not consider it 
necessary to discuss those cases in detail. Some of those cases will bo found reported in 
Agia City (N M.U.) 1925 L. Bud hi Mai v. Seth Arhal Singh and afterwards Ram Sahai, 

1 Hammond's Election Cases page I, Ami itsai City Mohammailan Constituency case. 
Mohammad 7akaria Kitchlew m Sheikh Mohammad Sadiq (Sen and Poddar’s Indian 
Election Cases page 34), Anglo Indian Constituency (Bengal) case, T. E. Martin tit. L. T. 
Macguire and otheis (Sen and l’odclar's Indian Election cases page 61), Lucknow and 
Unao Districts Mohammailan Rural Constituency case, Abdul Wall Khan and Hablbur 
Rahman vs. Ehtisliam Matunood Ah (Sen and Poddar’s Indian Election Cases page 468, 
Amritsar South (Sikh) Constituency case, Babu Gurdlt Singh vs. Sardar Paxtap Singh 
Kairon (Doabia's Indian Election Cases Vol 1 page 92), Bellary Mohammadan (Rural) 
Constituency case, S Abdul Razak Sahib Bahadui vs Hajee Mohammad Ismail Sabi* 
Bahadur (Deobia’s Indian Election Cases Vol. I page 169). Southern Towns (Mohammadan) 
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Constituency case, Sycd Mahmud Shah vs. Kh, Ghulain Samad and others, (Doabia’s Indian 
Election Cases Vol, II page 310), 

If we look at the facts of the i ase in hand keeping the law enunciated above in mind we 
will find that the respondent No. 1 was admittedly a candidate set up by the Congress 
PaTty, The Congress Party is one of the chief political parLies of tnis country, which 
is very well organised and has ample funds and adequate machinery at its disposal to 
secure the election of any candidate whom it adopts. After the respondent No. 1 was 
adopted by it as its candidate in the bye-election in dispute the Congress Party did every¬ 
thing it could to further the prospects of the respondent No. 1. The respondent No. 1 
admits in her written statement that the prominent members of the Congress Party 
canvassed for her because she was a candidate of their party. Sri Mahabir Prasad shukla, 
the Secretary of the II ,P. Congress Committee who has been examined as a witness on 
behalf of Hafiz Sri Mohammad Ibrahim has also stated thaL "As Hafiz Sri Mohammad 
Ibiahim occupies an eminent position among the ll.P. Muslims, a general demand was 
made by all the concerned Distiict Congress Committees that Sri Hafiz should be asked 

to visit those constituencies and to do propaganda work for the Congress candidates of 

those constituencies so that the Muslim masses may be attracted.” The congress party 
admittedly spent 2002-5-6 in connection with the election of respondent No. 1 and the 
amount was included by her in her election expenses vide Ex. 43 A anil 43 B. The 

Congress parLy was therefore actively supporting the respondent No. I and working for the 

furtherance of the prospects of her election. 

The entire Congress organisation as an Association therefore became the agent of the 
respondent No. 1 whom it had adopted as its candidate atul all the prominent members 
of the Congress Organisation also became her agents. Hafiz Sri Mohammad Ibrahim is 
admittedly a very prominent and active member of the Congress. He is a member of the 
All India Working Committee of the Congress, A Permanent Invitee to the Pradesh Election 
Committee, a member of the Exechtive of the Pradesh Congress Committee, member of 
the Pradesh (Congress) Committee.. As such a prominent member nf the Congress 
Organisation of whose influence the respondent No. 1 took full advantage in the oye- 
election in dispute, Hafiz Sri Mohammad Ibrahim must in law be considered to be her 
agent. 

The learned counsel for Hahz Sri Mohammad Ibrahim, however, urged in tills 
connection : — 

1. that Hafiz Sri Mohammad Ibrahim could not be held to be the agent of the 

respondent No. 1 because there is nothing to show that he was acting with 
the knowledge or consent of that respondent. There was actually no privity 
of contract between Hahz Sri Mohammad Ibrahim and the respondent No. 1, 

2. that even if it be toiueded that the Congress as an Association was the agent of 

the respondent No. 1 because she had accepted its candidature, Hafiz Sri 
Mohammad Ibrahim was not the agent of respondent No. 1. At the most 
be could be held to he the agent of the Congress. 

3. that even If Hafiz Sri Mohammad Ibrahim be deemed to be an agent of the 

respondent No. 1 for general convassing on behalf of Lhe Congress he was In 

any case not her agent when he issued the appeal Ex. 26 in respect of which 

it is alleged that clause (8) of section 123 of the Representation of the People 
Act has been contravened, 

In putting forward the first contention the learned counsel appears to have overlooked 
the distinction between agency in common law or in the law of Contract and agency in 
election law which has already been pointed out and emphasised. As Parker has observed 
to his Election Agent and Returning Officer, hfth edition, at page 311 

"It is not necessary in order to prove agency to show that the person was actually 

appointed by the candidate (Harwich, 3 O'M & 11. 70); it is sufficient to show 

the conduct or connection of the parties, the recognition by the candidate of 
the acts of the person alleged to be an agent or the absence of any disavowal 
of such acts (see Great Yarmouth, 60 'M & H. 177. The various acts proved 
to extablish agency may eath, taken singly be insufficient, and yet, taken as a 
whole, may be held lo prove agency conclusively. Where the’agency cannot 
lie distinctly proved, it may be inferred or implied from the acts of the 
candidate, and from other facts and circumstances) Harwich, 3 O’M & H, 69; 
Wigan, 4 ib. 10; West Bromwich, 6 ib, 277"’. 

It was therefore not necessary in this case to show that privity existed between Hafiz Sri 
Mohammad Ibrahim and the respondent No. 1, in the sense in which such privity is 
required in civil law. When a* has already been pointed out Hafiz Sii Mohammad Israhim 
canvassed for the respondent No. 1, solicited votes for her, addiessed her election meetings 
and full advantage was taken of all his acts and the acts were never repudiated or disowned 
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by the respondent No 1, it is not possible to say tliat Hah/ Mi Mohammad Ibiahim was 
not walking as an agent of the respondent No i simply because he had not been expicssly 
appointed tor thaL purpose. 

It is title that an independent association may woik fot a candidate and still may not 
be consideied to be his agent It is also possible to contemplate a case in which a tenant 
pcison may be an agent ol a party without being the agent of the candidate getting the 
support of the pail) Each case must depend on us own ciituinstaiices the question 
of agency is a mixed question of fad and law and musl be decided on tlie basis ot the 
evidence and cncumslances biought on tin lccoid keeping in new Ihe genual punupjes 
ot election Jaw hi the St Gcoigc illusion ( ase (It) iM h II 8b at page 1)7) it was laid 
down — 

“In determining the question how fai a undulate by attending die meetings ol 
political associations makes it oi any oi its olhceis his agml. It is lieeessaiy 
List to enquire what is the olqut and thaiaitci oi Ihe association It, for 
instance its object be simply to seunc die election to Parliament ot a 
paiticulai individual it would be dilliculL it not impossible loi a candidate to 
take paiL m its operations without becoming responsible foi us acts during 
Ihe election Again, if die object ol the Association he lo piuclite the 
election ot some candidate piufcssing the political news ol one ot the two 
great paiues which ale supposed Lo divide die opinions cnleitained by the 
whole electorate oi the couriii), die candidate if during the election he attended 
Us meetings and availed hiinsclt ot (lie assistance die Association would pjo 
bably he held so lo sanction die Association acting on Ins bcliall as lo constitute 
the ofliccis of die associdion his agents ’ 

In the Case of Morcslei (4 O’M &. H 1 >)) wlieic that question was whether the 
LonsetvaLive Association which had sa up the candid itc could be consideied to be his 
agent Baum Pollock laid down — 

"I for one should wish U to be disintly understood that if there be a political 
association upon the one side cn the other whose eliaiaclei is peiinaiient- who 
from month to month and fioni yc.u to vcai aic industrious m watching die 
rcgislei collecting it, influencing jieople to get then names pul upon the 
reglsLei and ate holding meetings and girhuiiigs ten ihcli piupose—modem 
form of oigamsation veiy powulul in the ailangcment and the cneon i agenteut 
of u constituency to Lake am pailiadai view with rcgaid to election that js 
coming toiw.nd, the moinent it ippeais dial the candidate cn his tgent adopts 
eirhei nielividually oi cuIJlcitvcIv the weak that is done by the \ssnci idem in 
such inannti as to benclit bv its agency quoad Ihe election then I should 
look upon the soil ol organi/ moil with very gical suspicion .ind shall be the- 
vciy hrst to s ly tbit agenev has liecn piovcdr 

Paituular attention his theichue to tic paid m this connection to the chaiaclei of the 
Association, tlie sticngtli ot its oigjni/aucm, the extent ol its infiiicme, die degree to 
which it lias indentihcd itself with die liitciesi ot tin c uichcl itc and tiow fa a candidale 
has taken advantage of its activities in fmIlieiancc ot the prospects of his own election 
It the mallei is considered keeping all ihcsc feels in mind il becomes obvious that 
Hah i Mi Mohammad Ibiahim wcnkccl not only loi the fongiess but also loi the respondent 
No 1 It is therefore not open to him to say dial he vves an agent ot the bougie ss only 
and not of the lespomletit No 1 

It is also not correct lo sav that H itiz Mi Mohammad Ibrahim was an agent foe a 
particular piupose only and theicloie did not act as an agent ol die respondent No 1 

when he issued die appeal Lx lib In bei wutten statement pm 11 (d) the icspondeiit 

No 1 cleaily admitted that the appeil m question had been issued loi lici Ml Mi 
Krishna who actually issued the appeal to die picss also admillccl in his si iiciiicnt dated 

Und August l’lib When 1 scut the appeal to flic pi css I knew rliai die appeal was 

being issued lot helping Minmati Sliuia|w.m Ncluu m ha elation In his pievious 

statement daled llth Icbiiuiv l ( til> also Su Su kiishua slated that die appeal had been 
issued in connection with the bve election to the Lucknow Lhsnicl Centtal C oiislntlclicy 
lot the I cik Sahlia Sn Malubu I’rasad shiikla who pclsnaded llah/ Su Mohammad 
Ibrahim lcj issue the appeal also admitted tbu it was meant tor the benefit of (he 
iespondent No I as well Lven as a mallei of law' the scope given lo the lam agenev 
being wider in election matins if Hatiz Mi Mohammad Ihiahun wis an agcnl of shruniti 
bhivrajwHti Neln u foi geucial canvassing he iiiust be held to lie hci agent in lespeu ol 
the appeal which he issued within hei knowledge, ol which she look full advantage and 
which she ncvci iepudialed 

We aic therefore clcatlv of opinion that llah/ Mi Mohammad Ibiahim was an agent 
of the respondent No 1 when he issued the appeal (Lx k'6) 
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This alone, however, docs not conclude the mutter. Even if it be conceded for the sate 

of arguments that Hafiz Sri Mohammad Ibrahim acted as the agent of the respondent 

No. 1 when he issued Lhe appeal (Ex. 26) no corrupt practice can be held to have been 
committed by him unless it is shown that in doing so he i 1) obtained or attempted to 
obtain (li) assistance other Ilian Lhe giving of votes, (in) of a person serving under the 
Male of ULtat Pradesh, to., Sri Sn Krishna, and (iv) for the fuithciancc of the prospects 
of the election of lespondent No. 1. 

On all these points serious controveisics of fact and law have been raised on behalf 
of the parLles. 

So far as the facts are concerned, the dispute relates Lo the cii cumstances in which the 
appeal (Ex. 26) was issued, The case which the petitioner put lorwatd was that Hafiz 
Sri Mohammad Ibrahim wrote out the appeal and sent il to Sit Sri Krishna, his personal 
assistant in order to be issued to the press. Sn Sri Kiishna got three copies of the appeal 

typed out, attested them and issued them lo three presses, viz., the 1’imieer, the National 

Heiald and the 1’iess 1’rust of India, The appeal was published in the press the very next 

day. . 

• 

On behalf of the respondent, it is not disputed that Sri Sli Knshna was the Personal 
Assistant of Hah/ Sit Mohammad Ibiahmi anil was a gazetted Officer serving under the 
SLatc of Uttar Pradesh. It is also admitted that Hahz Sri Mohammad Ibiahim wrote 

out the appeal and got it published. It is Naid that he wiote out the appeal in his own 
hand and the original appeal is Ex 2GA which is on two leaves. On the second page he 
wiote out the direction "To be dictated on phone to the P.l’I, the Pioncct and the 
National Herald”. The direction is Ex. 26 B. He thci\ sent it thiough some peon to Sri Sri 
Krisha. He (Sri Sn Krishna) first telephoned Sri R. L. Pun, the person in charge of 
Llie local blanch of the P.T.I. and wanted him to lake down the appeal on the phone. 
Sri Puri, however, told him that he should send a Lypcd copy of the appeal. Sri Sri 
Krishna then got three copies of the appeal typed out in his office. In the original copy 
Hafiz Sn Mohammad Ibrahim had not wntten his designation underneath his signature. 
In the copies which Sn Sri Knshna prepared lie entered tbe designation ‘Minister of 
finance 8c Power'. Under Lhe name below the appeal he wioLe the wold 'attested' on 

the copies, signed below the word, gave the date anil ni9 own designation 'P. A. to Minister 
of finance & Power'. He sent Lhe three copies to the P.T I , the Pioneer and the National 
Herald and they were duly published in the papets the next day. Hafiz Sri Mohammad 

Ibiahim had never directed Sn Sri Krtshna either to attest the copies or to get them 

typed. Sn Sri Knshna got the copies typed and attested them without Lhe knowledge 
of Hahz Sri Mohammad Ibrahim. He had also mentioned the designation of Haitz Sri 
Mohammad Ibrahim beneath hts signature of Ids own accoid without any reference to Hafiz 
Ji. He put down the designation as that was his usual practice. The original appeal 
£x. 26 remained with Sii Sn Knshna m his office. Aftei the appeal was published in the 
press, the petitioner sent a complaint lo the Returning Officei along with a copy of the 
appeal In that complainL lie had made a grievance of the fact tbaL Government servants 
were openly Lakmg patt in the bye election and had lclcirrd to Lire appeals an example. 
iCopies of this complaint had also been sent to the Election Commission of India and the 
'Clue! Electoral Officer, IJ.P. and the Minister fin finance and Tower, U.P. for information 
and necessary action. The Lluel hi ft total Officer was Sn J K. Tandon. On getting 

the copy (Ex. X) he phoned in the office of Hahz Sir Mohammad Ibiahim and he sent 

for the original manusciipt which was duly sent to him. lie then prepared a note, a 
copy of whuh is Ex. X/I and sent that note to Hahz Sri Mohammad Ibrahim and The 
Chief Minister. Subsequently, the Secretary of the Election Commission, India, sent a 
copy of the tomplaint (Ex. X/2) to the Chief Secretary to the UP, Government and a 
reply was sent to the Secretary Election Commission, India in due course. The original 
appeal (Ex. 26A) wntten out by Hahz Sn Mohammad Ibrahim remained in Lhe secretariat 
file which (ontained the original note (Ex. X/l) and was produced betorc the Tribunal by 
Sii J. K. landoti on 9th July 1956 when it was summoned lrom him at the instance of 
Hahz Ji. 

The petitioner does not admit the correctness of the above version. It Is suggested on 
his behalf that Ex. 26 A is not really the original appeal which had been written out by 
Hafiz Sn Mohammad Ibialuin and that on tbe original appeal there was no endorsement 
like Ex. 26 P>. The otiginal appeal had been written and handed over to Srt Sri Krishna 
in order that its atLcstcd copies should be issued to the picss. Sri Sn Krishna got it 
typed and attested them and issued lhe copies lo the Pioneer, the National Herald and 
the P.T.I. When Sri Sii Krishna was examined fiist as the petitioners witness on 14th 
February 1956 he was asked about the original of the appeal and he stated that he did 
not remember what he had done with it. He added that he may have destroyed it or 
it may be lying in his office. Subsequently, when notice under section 99 of the Repre¬ 
sentation o£ the People Act were issued to Hafiz Srt Mohammad Ibiahim and Sri Sri Krishna 
they felt it necessary that some case should be set up on the basis of which Hafiz Sri 
Mohammad Ibrahim could claim exoneiation from liability and the responsibility for 
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getting the copies typed, for attesting the same and foi issuing them to the press may be 
put on the snonldeis of Sn Sri Krishna Ex 26-A was thereupon written and on its 

back was written tiie dncctlon that the appeal should be issued to the P T I„ the National 

llerald and the Pioneer on the phone This freshly wntten document was thereafter 
summoned ftotn Sri J K Tandon and hied by him at the instance of Hafiz Sn Mohammad 
Ibrahim. 

AparL from this controveisy about facts, the parties appear to he at great variance from 
eai h other on questions of law also. 

It Is contended on behalf of the respondent that even if all the allegations made by 

the petitioner in his petition about the publication of the appeal be accepted Hafiz Sri 

Mohammad Ibialimi cannot be umsidcrecf to have committed a corrupt practice as con¬ 
templated by clause (8) of section 123 of the Act as, 

(1) What Hah/ Sri Mohammad Ibiahim did could not amount to 'obtaining' or 
‘attempting to obtain’ any assistance. T he woid ‘obtain' as used In section 123 (8) 
presupposes some conscious effort, and cannot lie held to Be synonymous with 'get'. In the 
present case no such const ions effort can be held to have been present on the part of 
Hafiz Ji 

(2) What Sn Krishna did in the circumstances cannot he considered to be 'assistance' 
He was a subordinate of Hali/ Ji and only did what any pcison in his position could do 
In the circumstances 

(3) In getting Llie appeal typed and issuing it to the press Sil Krishna only carried 
out his normal duties as a P A as laid down in paragraph 24 of the Secretariat Manual, 
1933, which he could not refuse 

(4) That bcfoic section 123 (8) can apply a sort of subjective element must he present 
even m the person who is said to he rcndcinig the assistance. If this is not Insisted upon 
the candidates m an election wdl be deprived of the use of the normal machinery of the 
Government like the Post 3: Telegraphs Dcpaitment and the railways Even it a candi¬ 
date wrote an appeal on postcards and posted them m the letter box and the postal 
authorities conveyed the postcaids to the persons for whom they wete meant, n could be 
said that the candidate had obtained the assistance of the postal authoillies serving under 
the Government This could never have been the intention of enacting section 123 (8) 
l his subjective element was not present in the case of Sri Sri Krishna 

(5) Sri Sri Krishna had two capacities there was his private capacity and there was 
his capacity as a poison seiving under the Government The case can be brought within 
the mischief of section 123 (8) only if the assistance of Sri Sri Krishna was obtained in his 
capacity as a person serving undei ihe Government If he did something in his personal 
capacity no i ease liable objection could be taken to it. 

(fi) That what Hafiz Sii Mohammad Ibrahim or Sri Sri Krishna is alleged to have 
done cannot be held to have been done to further the piospecls of the election of the 
respondent No 1 

(7) That section 123 (8) could noL apply because Hafiz Sri Mohammad Ibrahim had 
noL obtained the assislaiuc of Sn Sri Kiislina because the latter was a Government servant 

(8) That Hafiz Ji could lie held to have committed a corrupt practice only if it was 
established that he had some coirupt motive or intention Thai is not the case of the 
petitioner even 

Against these contentions it is urged on behalf of the petitioner that, 

(1) That the word 'obtain' has not been defined in the Representation of the People 
Act. According to Ramanatha Aiycr’s Law of Lixicon, it means “to get hold' to get 
possession of, to acquire, to maintain a hold upon, to keep, to possess, to secure". Accord 
ing to Oxford Dictionary it means "acquire, secure, have granted; get" According to 
the Chambers 20th Century Dictlonaiy, it means "to get' to procure by effort to gain; 
to reach, to hold, to occupy The Legislature must he pressumed to have used the word 
in its ordinaiy prevclcnt sense and not as a tcim of art. the Ordinary sense which the word 
convcycs is "to get or secure" and that should he the meaning that is to be attached to the 
word If that is done, it cannot be seriously ((intended that when Hafiz Sri Mohammad 
Ibrahim asked Sri Sri Krishna to dictate the message on the Phone and the latter complied 
with his wishes and acted according to his directions Hafiz Ji did not "secure or get" the 
assistance of Sri Sn Krishna What Hafiz Ji did in tliaL connection was not done auto¬ 
matically oi mechanically but was the result of a conscious effort, however small or 
insignificant that effort may have been In the lase of Ram Krishna vs the State (1936 
S C page 47h) the word ‘obtain’ was inteipreted by Lhelr Lordships of the Supreme Couri 
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aa including "passive receipt of what was offeicd as well as a receipt by soliciting payment 
or extoition by threat or coercion." or/ 

(2) The word ‘assistance' has also not been defined in the Representation of the People 

Act. The dictionary meaning of the word is "aid or help”. Section 128 (8) does not 
prescribe or otherwise describe the mcode of disqualifying assistance, The obtaining of any 
assistance, therefore, for the putposc mentioned in the section must be held to be disquali¬ 
fying. When Sri Sn Krishna cairied out the instructions of Hafiz Ji and did all he could to 
attain the purpose which Hah/ Sii Mohammad Ibrahim hail in mind while issuing the appeal, 
lie must be held to have tendered 'assistance', ' ' 

(3) The duties of Sri Sri Krishna as a P.A could not include the getting of an appeal 
issued by Hah/ Ji as a political leader typed, or sending it out to the press. According to 
para 24 |ol the Secretariat Manual, 1953, all the duties which a personal assistance is 
expected to cany out are duties connected with the official position of the Minister con¬ 
cerned He lias nothing to do with his private oi unofficial matleis It is certainly open 
to a personal assistant to vnluntanly deal with the pcisonal or non official correspondence 
of the officer whom he selves lint lh doing so lie cannot be said to be peiforming his 
official dimes, lie only does so either to please the person undet whom he is serving or 
because he feels that he cannot affend to disobey his superior. 

(4) Even if a subjective clement is considered to be necessary in the peison who render* 

assistance, in the present case it cannot lie said that Sri Sri Krishna when lie acted as he 
is alleged to have acted did not have that subjective clement He is an educated person. 
He was a gazetted officer. When the appeal was sent to him lie read it. He must have 

come to know for what purpose it was being issued He musL have also understood that 

if it was sent to the press it will go a long way to help the candidate tor whom it had 

been written. Though he had been directed to dictate the appeal on phone he found 

that for certain leasons LliaL was not possible. He, therefore, exeiciscd his own discretion 
and decided to get tlnee copies typed, to attest the same and even to add the designation 
of Hah/ Ji in order to add to the impoilance of the appeal and to make it more accept¬ 
able. He then issued the thiee copies to the three piesscs. In these circumstances it 
cannot be said that a subjective clement was not present in what Sri Sri Krishna did. A 
postal official who arranges foi the distribution o£ the postiards containing an appeal by 
a candidate does so without the knowledge oi the contents; Llie railway which carries a 
candidate from one place to another carries him like an oidinary passenger without having 
any idea of the purpose with wtiuli he is travelling Sri Sn Krishna cannot be said to have 
acted in a similar manner 

(5) It is not correct to say that for the purpose of section 123 (8) a person solving under 
Lhe Government (an act in his private capacity apait fiom his opacity as a Government 
servant. If that is allowed, the entire pm pose of the clause is likely to get defeated and 
it will become permissible foi a Government seivant to render all possible help to a candidate 
simply by alleging that he was doing so in his ptlvate (apauty and not in his capacity as 
a Government seivant. 

(6) The appeal had been issued to exhort the voters to vote for the Congress candidate*. 
Hafiz Ji had been requested to issue the appeal because it was considered that he had a 
hold on the Muslim masses and ids appeal would cicatc an effect on them favourable to 
the Congress candidates including the respondent No 1. But for the assistance of Sri Sri 
Krishna the appeal may not have been published in the press at the time when it was 
actually published The purpose foi whhti the appeal was issued was, therefore, the 
bettering ol the prospects of the congtess candidates including the respondent No. 1, 
Undet section 123(8) of the Act it is not necessary that the prospecLs of die candidate's 
election must actually have been furthcied by the assistance obtained for that purpose 
from a person serving under the Government. The case will fall within the mischief of 
the provision if the candidate on his agent obtains the assistante of the person foi that 
purpose. If the purpose for which the appeal was published was to further the prospects 
of the respondent's election, the assistance of Sd Sn Krishna must be held to have been 
obtained for that purpose. 

No importance can be attached to the fact that Lhe respondent No. 1 was not mentioned 
by name in the appeal (Ex. 26-A) It cannot on LliaL account be said that the appeal had 
been issued in fuuheranie of the prospects of her eleition to but in furtherance of the 
prospers of the Election of the Congiess in general. It cannot be overlooked in this 
connection that Hafiz Sri Mohammad Ibrahim admittedly worked for the respondent 
No 1, He addiesscd inaugural meetings of hei election compalgn. He auended other 
meetings too and cxhoited voters to vote for her Four bye elections were going to be 
held at the time when the appeal was issued and one of them was die bye election in 
dispute The respondent No. 1 had been unanimously adopted as a candidate of the 
Congress for the Lucknow District Central Constituency The appeal had been issued at 
Lucknow and was published in three papeis of the city. There were a large number of 
Muslims voters in the Constituency and Hafiz Sri Mohammad Ibrahim had been particularly 
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approached to issue the appeal so that those volets might vote for the Congress candidates 
including the respondent No 1 The appeal was theicfore meant for the benht of 
respondent No 1 also 

(7) There may be some justification lor the view that for the application of clause (8) 
of section 123 some subjective element is necessaiy not only in the peisons who takes the 
assistance buL also in the peison who lendeis it But there apptars to be no warrant for 
the supposition that the section can apply only if the assistance of the person concerned 
is obtained as a Government servant the supposition ignores the vciy purpose for which 
section 123 (8) appears to have been enacted As was laid down 111 the case of Raj Krushna 
Bose v Binod Kanungo Sc OLiiers, 9 Election Law Reports 294 at page £98 

" The policy of the law is to keep Government servants aloof from politics and also 
to protect them fiom being imposed on by those with influence 01 in position* 
of authority and poweg and to prevent the machinery of Government from 
being used in Lhe futthcraivc of a candidates return 

The purpose of the enactment, therefore is to pievent candidates or then agents from 
getting any advantage of the macluneiy of the Government for the fuithciance of their 
own election piospects, and also to prevent Government servants from getting involved 
m politics If, therefore, a candidate deliberately gets something done in furtherance of 
his own election prospects by a peison whom he knows lo be a Government servant and 
the person renders assistance knowing full Well tiiat by doing that he is likely to further 
the prospects of the candidates election he cannot escape responsibility simply by alleging 
that the assistance was not tendered by the person concerned as a Government servant 
In Shibban Lai’s case, leported in X Llcction Law Repoits 12G Lheir JLoidships of the 
Supreme Court set aside the election only because some mukhias (who were persons saving 
under the Government) had canvassed for the candidate 1 hey apparently did not 
countenance the argument that the canvcssing had been done by the persons concerned 
otherwise than as Government servants 

It has been held that Government savants can nominate or second a candidate (6 
Election Law Reports 99 Swain Singh in Waryam Singh & others) or can woik as polling 
agents (6 Election Law Reports 414, SaLya Dev Bushahri 11 Padam Dev & others and 7 
Election Law Reports 320 Mail raj Singh vs Ratan Amol Singn & oLhers) But that has 
been held to be peimissible because acting as polling agents or signing the nomination 
form does not amount to luriheung the election prospects of any particular candidate In 
those very cases It has been laid down that it in addition to signing the nomination papers 
or acting as polling agents llie Government servant in question does anything moie he Is 

sure to tall within the mischief of section 123(8) of the Act It is obvious that what Sri 

S 11 Krishna did in the present case cannot stand on the same footing as signing a nomlna 

tion papers or acting as a polling agent What he did gave an advantage to one of the 

candidates in preference to the others and was not therefore an innocous acl 

(8) In clause (8) of section 123 of the Act there is nothing to suggest that any paruculat 
knowledge or intention u necessary for doing a corrupt practice contemplated by that 
clause It is therefote not permissible to introduce in the section something which is not 
there and to say that a patticulai kind of intention ts a necessary ingredient of the clause 
In 1 O’M Si H 1(1 at page 19 (flic Bewdley case) a similar contention raised with reference 
to the English Act was repelled with the obseivations 

"As to this word ’corruptly’ the true construction of the Act is that which was stated 
by \lr Justice Willcs in giving his opinion in Lhe House of Lords in the case 
Cooper v Slade, namely, that 'corruptly there does not mean wickedly, 01 
immorally, or dishonesLly 01 anything cf that sort, but with the object and 
intention of doing that which the I egislaturc plainly means to forbid 

Section 123 (8) forbids the obtaining of the assistance of a person serving the State foi a 
particular purpose and if such assistance is intentionally obtained a breach of the law Is 
committed Whether the intention with winch it was obtained was good or bad evil or 
innocent, appears to be entirely immaterial 

The rival contentions Taised serious and important questions of fact and law We 
therefore, heard the learned counsel for the parties at length in support of their respective 
contentions As we were invited to record a Ending that a major coirupt practice had been 
committed by Hafiz Sri Mohammad Ibrahnn and S 11 Sri Krishna and to name them as 
Dersons who had committed it in accordance with the proviso to section 99 of the Act we 
issued notices to the said persons calling upon them to show cause why they should not 
be so named They filled their written statements They aid not consider it necessary 
to retail any of the witnesses already examined but produced evidence in support of their 
respective cases Their learned counsel addressed us at great length At one stage, the 
learned counsel lor Sn Hafiz Mohammad Ibrahim raised a question of jurisdiction and 
urged that in view of Article 192 of the Constitution this Tilbunal had no jurisdiction to go 
into the question whether Hafiz Sn Mohammad Ibrahim, who was a sitting member of 
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the U.If. Legislature, had committed a major corrupt practice or not We did not find 
any force in that contention and bv our order dated the 20th September, 1016, over ruled 
it The ordei passed by us in that connection is «unrxed to this judgment as annexure 
"A* and must die considcied to be a part of it A writ petition under Article 226 of the 
Constitution was then filed iii the Jlon’blc High Court on hehalf of Hafir Sri Mohammad 
Ibrahim and it was prayed that our order be quashed as it was not justified in law 1 . It 
was also contended that in any case the facts alleged bv the petitioner against Hafiz Sri 
Mohammad Ibrahim did not in law constitute a corrupt practice as contemplated by clause 
f8) of Section 123 of the Act By its judgment dated the 21 st of December, 1956, reported 
In Hafiz Md Ibrahim vs. Election Tribunal 1957 Allahabad (AIR) 292 the Ilon'ble High 
Couit Upheld our view that the Tribunal alone had pnisdu tion to deal with the matter 
and was not bound to refer to the Governor under Article 192 of the Constitution the 
question whether a major ronupt pra< tire had been committed by Hafiz Sri Mohammad 
Ibraliim as alleged It, however accepted the other contention of lfaftz Sri Mohammad 
Tbrahim and holding that ihe farts alleged against him did not amount to a conupt pratice 
has hv a writ of prohibition directed this Tribunal to forbear from proceeding further with 
the inquiry into the question whether Hah/ Sii Mohammad Ibrahim was guilty of a 
corrupt pratice as alleged in the notice that was issued to him on the 14th of June, 1956, 
under section 99 of the Act. It is not foi us to go into the question how if the Tribunal 
alone had jurisdiction to decide llie matter it could be deiided by anyone else The 
decision of the Hon’blc High Couit has however relieved iin of the necessity of inquirying 
how tar the contentions urged on behalf of the petitioner in tills connection were welt 
founded, and of recording our own finding as to whether a major corrupt prartice wa» 
committed bv Hafiz ]i or not The writ of prohibition issued to us bv the Hon’ble High 
Court on this point is binding on us md we must in accordance with it refrain from 
recording any finding of our own on the question 

So far as the case of Sri Sri Krishna is concerned, if as has been held by Llie Hon’hle 
High Court that Hafiz Sri Mohammad Ibrahim did not commit any corrupt piacticc, it 
follows a fortiori that Sri Sii Kiishna too cannot be held to have committed any corrupt 
practice in that connection The only thing that was 111 ged cm behalf of the petitioner 
about him was that if lie worked as agent of Hafiz Sri Mohammad Ibrahim, who himself 
was an agent of the respondent No 1, he (Sii Sri Krishna) berauie the sub agent of 
respondent No. 1 A sub agent is as much an agent as the agent himself As a stib agent 
Sri Sri Krishna issued the appeal Ex 2fi\ to the presses for the furtherance of the prospects 
Of the election of respondent No 1 lie thus obtained the assistance of a peison serving 
under the State Government, ,'tz, himself and therefore a fell within the mischief of 
section 123 (81 of the Art. This case was, however, not seriously pressed before us and in 
the petition it was never .illegal anywhere that Sri Sri Krishna was also an agent of the 
respondent No 1. I 11 view of the definition of the term agent as given in section 79 of 
the Act knowledge or consent of the candidate is necessary before a person ran De held 
to be his agent and an officious peison who works of his own accord has never been 
considered to be an agent In tlie case of Sri Sri Kiishna nothing has been brought to 
our notice on the basis of which we ran hold that the respondent No 1 bad any knowledge 
of what Sri Sri Kiishna did or th.il she rver consented to what be had done From the 
circumstances it appeals to he obvious that she could not have had anv knowledge about 
the part he plaved in Ihe afian We me thcicfore, not prepared to hold that Sti Sri 
Krishna was an agent of the lespondcnt No. 1 on account of being a subagent and if he 
was not an agent there can be no question of his obtaining his own assistance as an agent 
for the furlhciance of the prospects of the- election of the respondent No 1. It is 
Interesting to note in this connection that under section 123 fR) of the Art, a person serving 
under the State himself does not rommil a roirupt practice by giving assistance. It is only 
the candidate or his agent who commits the corrupt pratice if he obtains the assistance 
of persons serving undei the State Sri Sri Krishna thcicfme, cannot be said to have 
committed any major conupt practice 

In respect of issues Nos. 3 and -1, lliciefore we arc of opinion that the Ministcis 
mentioned in list ’D' arc not proved to have abused their position by using State cars 
driven by rhaufeurs employed bv the State or bv canvassing voters or coercing them for 
giving their votes to the respondent No 1 Out of the Ministers mentioned in list 'TV 
Dr. Sampurna Nand, S\ed Ali 7alnr Sri C B Gupta, S 11 Har Govind Singh and Sri 
Girclhari Lai are not proved to have employed anv person seiving under the Government 
for any purpose. The Ilon’ble High Comt has held that Hafiz Sii Mohammad Ibrahim did 
not commit anv corrupt piacticc when be got the appeal 26 A issued to the Press through 
his PA Sri Sri Krishna. Sri Sri Krishna hunselF also did not commit any such corrupt 
pratice These issues arc deride d arrordingl) 

Issue No 6 In view of what vve have said above the petition must fail 

Before we conclude we must in fairness to ourselves and that when the case was still 
being argued hefore us on the 1st of October 1956 the Hon’ble High Court directed us 
by its order dated the 28th of September, 1956, that though arguments mav be concluded 
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judgment should not be pronounced till the disposal of the wnt petition (Civil Miscellaneous 
Application No 223 of 1956) The arguments were concluded on tile f>th of OcLoher, 
1956 The writ petition was dismissed on the 21st December 1956 But befoie judgment 
could be delivered a fresh stay order was communicated to us m Maich, 1937, as an appli 
cation for leave to appeal to the Supreme Court against the older of the 21st December, 
1956, was filed This stay oidei was discharged in the first week of May, 1958 Then Lhe 
High Court Vacation intervened and we are thus able to deliver judgment in the case 
only today 

ORDLR 

The petition Is accordingly dismissed under section 98 (a) of the Act 

Under section 99 of the Act there being a charge In the petition of a major corrupt 
practice having been committed wc record 

(a) (1) No major corrupt practice has been committed by any of the candidates 
personally So far as the workers and agents of the candidates are concerned the Hon'ble 
High Court is of opinion that Hafiz Sii Mohammad Ibiahlm did not commit any cotrupt 
practice when he got the appeal (Ex 26 A) issued to the press through ins personal assistant 
and has by a wnt of prohibition restrained us from proceeding to inquire into the matter 
The other workers and agents have not been proved to have commuted any corrupt practice 

(ti) No person can in the circumstances be named as having committed any corrupt 
practice 

(b) The petitioner will bear ins own cost anv pay to the lespondent No 1 her costs 
which we assess at Rs 500 Elie other respondents will bear their own costs 

The notices we issued on the 14th June, 1956 to Hafiz Sri Mohammad Ibrahim and 
Sri Sri Krishna stand discharged But in the circumstances of the case wc think It will 
be fair if they arc left to bear their own costs We order accoifllngly 

Lucknow : 

Thu 18t/i August, 1958, 

Read by —Vishnu Pd. 

Heard by.—Maqbool Ahmad 

(Sd) Ambika Prasad Srivastava, 

Chairman, 

Election Tribunal, Lucknow 

(Sd) K C Srivastava, 
Member, 

Election Tribunal, Lticknow 
(Sd) S N Roy, 
Membci, 

Election Tribunal, Lucknow. 


Election Petition No 2 of 1955 
Annexiirc ‘A’ 

ORDER 

On the 14th of June 1956 this Tribunal Issued a notice under section 99 of the Repre 
scntition of the People Act to Hafiz Sri Mohammad Ibiahlm Minister of Finance and 
Power, Uttar Pradesh, I ucknow in the following terms — 


"To 

flafiz Sri Mohammad Ibrahim, Minister for Power and Finance, U.P Government, 
Lucknow Camp Naini Tal 

Whereas in the present case there being a charge of a major corrupt practice having 
been committed at the Bye Election in dispute it is ncccssaTy for us under sec 99 of the 
Representation of the People Act to refold a finding whether any major corrupt practice 
has or has not been pioved to have been committed by or with the Connivance of the 
respondent No 1 or Lier agents at the Election We also have to name all persons who 
have been proved at this trial to have been guilty of the alleged major corrupt 
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practice and to judge the nattnc of the corrupt practice. Wc have also to 
consider whether there are a^ty gtounds for exempting ihese persons from any dis¬ 
qualifications which they may have incurred in this connection under sec. 141 to 143 of the 
Act. The proviso to the Section, howrvei, requires that no person shall be named in the 
mannfcr indicated above unless he has been given a notice to appear before the Tribunal 
and to show cause why he .should not be so named. If he appears in pursuance of the 
notice;, he has to be given an opportunity of cross examining any witness who has already 
been lexamined by the Tribunal and has given evidence against him, of tailing evidence in 
his defence and of being heard and wlietcas wc heard the learned counsel for the petitioner 
and the respondent No. 1 on the question that arose in connection with the application of 
sec. 09 of the Representation of the People Act to the picscnt case and whereas after hearing 
everything which they had to say it is our agteed opinion that under the aforementioned 
section notice should be issued in the case at least to you requiting you to appear before 
this Tribunal and to show cause at this very stage. 

You are therefoie requited undei sec. 99 of the Art to appear before us on the 27th 
(twenty-seventh) day of June, 1956 at 10-30 a.m, in the court of the District Judge, Lucknow, 
to show cause why you should not be named In the order of the Tribunal as having com', 
mitted the coirupt practice mentioned below. 

Given under my hand and the seal of the Tribunal this 14th day of June, 1956. 
Corrupt Practice, 

That you as agent of Srn Shivrajwatl Nehru, respondent no 1 obtained or procured or 
attempted to obtain and procure the assistance of your Petsonnal Assistant Sri Sri Krishna, 
a person serving under the Government of the State of Il.P. for the furtherance of 
Sm. Shlvrajwati Nerhu’s election by getting your appeal (copy of which is F.x. 26) typed, 
attested and issued to the Press. 

A similar notice was Issued to Sri Sri Ktlshna, the Personal Assistant. Both the persons 
above-mentioned filed their written statements. Hafiz Sti Mohammad Ibrahim then 
examined himself on commission, goL some documents pioduced and made an application 
that he would examine four witnesses The case was taken up on 2nd August, 1956. The 
learned counsel for Live pctitionei then stated his case In respect of the major corrupt 
practices having been committed by the two opposite parties. The learned counsel for the 
opposite party no. 1 then stated the case of Hafiz Sri Mohammad Ibrahim. He also stated 
the case of Sri Sri Krishna as brief holder of Ch. Niamalullah and began to produce evidence. 
Sri Sri Krishna examined himselF on his own behalf and then closed his case. The evidence 
for Hafiz Sri Mohammad Ibrahim then began and three witnesses were examined. After 
the evidence of the third witness. Sri T. K. Tandon, had been rriorded. Sir Iqbal Ahmad 
raised a point of jurisdiction and contended that he reserved Ids tight to produce further 
evidence In the cate and wanted tn point out that this Tribunal had no jurisdiction to 
proceed against his client Hafiz Sri Mohammad IbTahlm. In view of Art. 192 of the Consti¬ 
tution of India this Tribunal was bound to refer the matter to the Governor In his own 
words the contention put forward by Sri Iqbal Ahmad is this:— 

"At this stage Sir Iqbal Ahmad counsel for Hafiz Sri Mohammad Ibrahim utged that 
he wanted to produce thr rest of the evidence on behalf of his client not 
before this Tribunal at present and wanted to reserve it for being pioduced 
before the Governor. His contention is that his client Hafiz Sri Mohammad 
Ibrahim is a sitting member of the Legislative Assembly and, as In view of 
the notice issued to him, the* question has arisen as to whether Hafiz Sri 
Mohammad Ihrahim has become subject to any of the disqualifications 
mentioned in clause (I) of Art. 191 of the Constitution that question must, In 
view of the provisions of Art. 192 of the Constitution, be tefeued to the 

decision of the Governor. In view of the said provision this Tribunal has no 

jurisdiction to record any finding as to the chaige set out at the foot of the 
notice served on Hafiz Sti Mohammad Ibrahim.” 

The question raised being of importance we heard Sir Iqbal Ahmad as well as the learn¬ 
ed counsel for the petitioner in respect of it, and reserved older 5 . Subsequently Sti Kanhaiya 
Lai Misra on behalf of Sm. Shivralwati Nehru, the respondent no. 1 anil Sri Niamatullah 
on behalf of Sri Sri Krishna made a representation that their clients too were interested in 
the question and may be affected bv the derision arrived at by the Tribunal on it. They 
therefore prayed that they should also be given an opportunity of making theh representa¬ 
tions in that connection We accepted their tequest and heard them at length. 

They approached the question from slightly different angles of view but substantially 

supported Sir Iqbal Ahmad in his contention thaL the question whether Hafiz Sil Mohammad 
Ibrahim, a sitting member of the UP. Legislative Assembly, had committed a major 
corrupt practice as defined in 3 (;c. 123(8) of the Representation of the People Act (hero- 
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inafter to be referred to aa the Act) was intimately connected with the question whether 
on account of the commission of that corrupt practice he stood disqualified from remaining 
a member of the Legislative Assembly of the State. It Was therefore necessary for the 
Tribunal at this very stage to refer both the questions to the Governor and await Iris 
decision which was to be final under Art. 192 of the Constitution. 

In order to appreciate the contention pressed by the learned counsels it is necessary to 
survey, briefly, the provisions of the Constitution anil the Act on which the contentions 
appear to be based. While quoting the various provisions we will leave out the wonts 
unnecessary for our present purposes. 

Under Art. 191(1) of the Constitution:— 

"A person shall be disqualified for being chosen as and for being a member of the 

Legislative Assembly or Legislative Council of a State.. 

(e) if he is so disqualified by or under any law made by Parliament." 

A law made by Parliament as contemplated by clause (c) of Art, 191 of the Constitution 
Is to be found In sec, 7 of the Act which lays down:— 

"A person shall be disqualified for being chosen as and for being a member of Parlia¬ 
ment or of the legislative Assembly or Legislative Council of a State— 

(a) if, whether before or after the commencement of the Constitution, he has been 
convicted, or has, in proceedings for questioning the validity or regularity of 
an election, been found to have been guilty of any offence or corrupt of 
illegal practice which has been declared by section 139 or section 140 to be 
an offence or practice entailing disqualification for membership of Parlia¬ 
ment and of the l egislature of every State, unless such period has elapsed as 
has been provided in that behalf in the said section 139 or section 140. a* 
the case may be;" 

According to see. 140(1) of the Act:— 

"(1) The following corrupt or illegal practices relating to elections shall entail dis¬ 
qualification for membership of Parliament and of the Legislature of every 
State, namely;— 

(a) corrupt practices specified in section 123 or section 121, and 

(b) illegal practices specified in section 125. 

(2) The period of such disqualification shall be six years in the case of a corrupt 
practice, and four years in the case of an illegal practice, counting from the 
date on which the finding of the Election Tribunal as to such practice takes 
effect under this Act." 

Under Article 192 of the Constitution:— 

"(1) If any question arises as to whether a member of a House of the Legislature of a 
State has become subject to any of the disqualifications mentioned in clause (1) 
of Article 191, the question shall be referred for the derision of the Governor 
and his decision shall be final. 

(2) Before giving any decision on any such question, the Governor shall obtain the 
opinion of the Election Commission and shall act according to such opinion.” 

Article 190 of the Constitution provides in clause (S) as follows:— 

"(3) If a member of a (louse of the Legislature of State— 

(a) becomes subject to any of the disqualifications mentioned in clause (1) of 
Article 191. or 

(b) resigns his scat by writing under his hand addies.sed to the Speaker or the 
Chairman, as the case may be. his seat shall thereupon become vacant." 

Sec. 150 of the Act runs as follows:— 

"(1) When the seat of a member elected to the Legislative Assemblv of a State become* 
vacant or is declared vacant or his election to the Legislative Assembly is 
declared void, the Election Commission shall, subject to the provisions of sub¬ 
section (2), by a notification In the Official Gazette, call upon the Assembly 
constituency concerned to elect a person for the purpose of filling the vacancy 
so caused before such date as may be specified in the notification, and the 
provisions of this Act and of the rules and orders made thereunder shall apply, 
as far as may be, in relation to the election of a member to fill such Vacancy. 




Sec. 3(ii)J 


THE GAZETTE OF INDIA EXTRAORDINARY 


1261 


The above provisions irom one set of provisions relating to tlic disqualification of a 
sitting member of the Legislative Assembly or Legislative Council of .State and its conse¬ 
quences. 

Under Article 324 of the Constitution the superintendence, direction and control of the 
pteparation of the electoral Tolls tor, and the conduct of, all elections to Parliament and to 
he Legislature of every State held under the Constitution, is the responsibility of the Elec¬ 
tion Commission. If however any “doubts or disputes” arise out of or in connection with 

the election j to Parliament or to the Legislatures the Election Commission cannot decide 

"the doubts jand disputes" itself but must appoint an Election Tribunal for their decision. 

The appointment of such a Tribunal is one of the duties of the Election Commission. 

Under Article 328:— 

"Subject to the provisions of this Constitution and in so far as provision In that 

behalf is not made by Parliament, the Legislature of a State may from time to 

time by law make provision with respect to all matters relating to, or in con¬ 
nection with, the elections to the House or either House of the. Legislature of 

the State including the preparation of electoral rolls and all other matter! 

necessary for securing the due constitution of such House or Houses.” 

Article 329 (b) of the Constitution however provides:— 

“Notwithstanding anything in this Constitution no election to either House of Parlia¬ 
ment or to the House or either House of the Legislatutc of a Stale shall be 
called in question except by an election petition presented to such authority 
and in such manner as may be provided for by or under any law made by the 
appropriate Legislature.” 

An election petition has to be presented according to sec. 80 of the Act. According to 
ser. 83 of the Act it must contain a concise statement of the material facts on which the 
petitioner relics and shall be signed by the petitioner and verified in the manner laid down 
m the Code of Civil Procedure, 1908 for the verification of the pleadings. It shall be 
accompanied by a list signed and verified in like manner setLing forth full paittcular» of 
any corrupt or illegal practice which the petitioner alleges, including as full a statement as 
possible as to names of the parties alleged to have committed such corrupt or illegal 
practice and the date and place of the commission of each such practice. An Election 
Petition, if hied, has to be referred to a Tribunal for disposal unless it is dismissed by the 
Election Commission itself. According to ser. 90 of the Act the procedure which the 
Tribunal has to follow Is as nearly as may be the procedure applicable under the C.P.C. to 
the trial of suits. After the trial of an election petition is over, section 98 of the Act provides 
as follows:— 

“At the conclusion of the trial of an election petition the Tribunal shall make an 
order— 

(a) dismissing the election petition; or 

(b) declaring the election of the returned candidate to be void; or 

(c) declaring the election of the returned candidate to be void and the petitioner or 

any other candidate to have been duly cletted; or 

(d) declaring the election to he wholly void.” 

Section 99 of the Act then lays down:— 

"(1) At the time of making an order under sec. 98 the Tribunal shall also make an 
order— 

(a) Where any charge is made in the petition of any corrupL or illegal practice having 

been committed at the election, rccotding 

(i) a finding wtieLlier any corrupt or illegal piactire has or has not been proved to 

have been committed by, or with the connivance of, any candidate or his 
agent at the election and the nature of that corrupt or illegal practice; and 

(ii) the names of all persons, if any, who have been proved at the trial to have 

been guilty of any corrupt or illegal practice and the nature of that practice, 
together with any such recommendations as the Tribunal may think proper 
to make for the exemption of any persons from any disqualifications which 
they may have incurred in this connection under sections 141 to 143; and 

(b) fixing the total amount of costs payable, and specifying the persons by and to 

whom costs shall he paid; 
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Provided that no person shall lie named in the order under sub-clause til) of clause I'af 
unless— 

(a) he has been given notice to appear before the Tribunal and to show cause 

why he should not be so named; and 

(b) if he appears in pursuance of the notice he has been given an opportunity 

cross-examining any witness who has already been examined by the 
Tribunal and has given evidence against him. of calling evidence in his 
defence and of being heard. 

(2) Anv order as to costs under danse (b) of sub-section fl) may include a direction 
tor the payment of costs to the law Officer attending the trial in puisuance of 
any requisition of the Tribunal under see. 89." 

According to section 103 of the Act the Tribunal shall alter announcing the orders made 
under sections 118 and 99, send a copy thereof to the Election Commission. According to 
section 103 the order of the Tribunal is to be final and conclusive. Under section 106 the 
Election Commission is to forward copies of the order to the appropriate authority and to 
cause It to be published in the Gazette of India or in the Official Gazette of the State con¬ 
cerned, The order of the Tribunal passed under sections !)8 and 99 of the Act shall not 
however, take clfect until it is published In Gazette of India or in the Official Gazette of 
the State concerned according to sec, 106. 

Now the contention of Sir Iqbal Ahmad oji behalf of Hafiz Sri Mohammad Ibrahim ap 1 

f ears to be that his client is a sitting member of the Legislative Assembly of the U.P. State, 
t is alleged on behalf of the petitioner that he as an agent of the respondent no. 1 has 
committed a major corrupt practice as defined in see. 123 (8) of the Act. If this allegation 

Is accepted by this Tribunal, under sec 7 (a) of Lhe Act read with Art. 191 (1) (e) of the 

Constitution he will automatically become disqualified for being a member of the Legislative 
Assembly and under clause (3) of Art. 190 of the Constitution as soon as he becomes subject 
to that disqualification his seat in the Assembly shall become vacant and a bye-election must 
be held under sec. 150 of the Act. Art. 192 of rise Constitution creates an exclusive jurisdic¬ 
tion in the Governor of the State to decide the question whether Hafiz Sri Mohammad 
Ibrahim has or has not become subject to the disqualification mentioned In sub-clause (1) 
(e) of Art. 191 of the Constitution or sec 7 (a) of the Act. Art. 192 of the Constitution 

makes the decision of the Governor final, though in arriving at the decision the Governor 

is bound to follow the advice he receives on the matter from the Election Commission. The 
question having arisen whether Hafiz Sri Mohammad Ibrahim has committed a major cor¬ 
rupt practice and has on that account become disqualified from membership of the U.P. 
Assembly must therefore be referred to the Governor. This Tribunal has no jurisdiction to 
go into the question. The reference must be made at this very stage because if a finding 
on the point is recorded by the Tribunal, the mischief will have been done and Hafiz Sn 
Mohammad Ibrahim will stand unseated wiLhout the decision on the question of the person 
who has the sole right to decide It. 

According to Sir Iqbal Ahmad the question of his client having committed a major 
practice as defined in sec. 123 (8) and the question of his being disqualified on that ground 
for remaining a member of the Legislative Assembly are inextricably connected with each 
other, and the one cannot be dealt with apart from the other. It Is, therefore, not possible 
for this Tribunal to go Into the question whether Hafiz Ji has or has not committed a 
major corrupt practice and to arrive at a conclusion in the matter and then leave it to the 
Governor to decide whether on that account he has become disqualified or not. As this 
Tribunal has no jurisdiction to consider the question of disqualification it has no jurisdiction 
to go into the question wheriier the sitting member has committed a major corrupt practice 
or not. As under Art. 192 of the Constitution the decision of the Governor about the dis¬ 
qualification is to be final, this Tribunal after referring the question to him must wait for 
his decision and after receiving it act in accordance with it. If, urges Sir Iqbal Ahmad, the 

way suggested by him is followed there would he no question of there being any conflict 

between sec. 99 of the Act and Art. 192 of the Constitution. His alternative contention, 
however, is that if this Tribunal Is of opinion that there is any conflict between the two 
provisions, it is in the first place bound by the provisions in the Constitution which roust 
prevail over any other law and if even that is not possible this Tribunal must bold that 
sec. 99 of the Act is not intra-virrs and refer the question of its being ultra-vires for decision 
to the Hon'blc High Court under sec. 1)3 C.P.C. because that court alone has jurisdiction 
to declare the provision as unconstitutional. 

Chaudhri NimatuIIah on behalf of Sri Sri Krishna, supported the contention of Sir Iqbal 
Ahmad that the reference ought to be made by the Tribunal to the Governor under Art. 
192 of the Constitution and that it had to be made at this very stage and at no other. He 

however, conceded that under section 99 of the Act this Tribunal had jurisdiction to record 

a finding as to whether any major corrupt practice had been committed or not and also 
to name the persons who committed it. He however said that that finding was to be record¬ 
ed after the decision of the Governor under Art. 192 of the Constitution has been made 
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and was to be in accordance with it According to him the question whether Hafiz Sri 
Mohammad] Ibrahim, a sitting member oi the u!p. Legislative Assembly, had become subject 
to a disqualification aiosc as soon as it was alleged by the petitioner in his election petition 
that Hafi/ Ji had committed a major coirupt piacticc and the question should have been 
rcictrcd to the Governor at that very time, 

Sii Kanfiaiya Lai Misra on bchalt of the respondent No. 1 conceded at the very outset 
that the tclcvaiiL provisions of the Constitution and the Act being read together created two 
tribunals if independent exclusive jurisdiction. One was the Election Tribunal which had 
to decide all "doubts and disputes’’ regarding an election including the question whether 
any c irrupt practice had been committed or not and the Tiibunal also possessed the jurisdic¬ 
tion to ii.uih all persons whether they weie sitting members of the Legislative Assembly or 
not, if they weie round to have committed any corrupt prarliie and illegality, At the same 
time the question whether oi not a sitting member had become subject to a disqualification 
mentioned in Art. 191 (1) (c) of the Constitution lead with sec. 7 (a) of the Act was to be 
decided by the Governor and the Goternot alone The Tribunal oi any other body had no 
right to go into the question If properly interpreted, he said, the two provisions were not 
irreconcilable and the best way of reconciling, then was for the Tiibunal to stay its hands 
at the present stage and refer the question of disqualification Lo the Governor for decision. 
After his decision was received the Tribunal could ptOLced to decide the questions which 
it was bound to decide under sec 99 of the Act. On the point wheLlier a disqualification 
had been incurred or not, the decision of the Governor was final and binding on everyone 
including the Tribunal. On the loiinectcil question whether Hahz Sit Mohammad Ibrahim 
had committed a coriupt practice oi not it will be open to the 1 ribunal either to accept 
the finding of the Governor to anivc at its own conclusion, 'lhc Tribunal could therefore 
after receiving the decision of the Governor under Art. 192 of the Constitution proceed to 
tin its duty laid down in Sections 98 and 99 of the Act and its orders will have their own 
eflect in due course, lie however agiecd with Sir Iqbal Ahmad and Chaudhri Niamatuilah 
that as the finding about a corrupt practice having been committed by Hafiz Sri Mohammad 
Ibrahim automatically disqualified hun from remaining a member of the Legislative Assem¬ 
bly, tills Tribunal was not entitled to go into the question whether the corrupt practice had 
been committed or not or to recoyd any- finding about it before the Governor had decided 
the question of disqualification. This Tribunal was therefore bound to refer the matter to 
the Governor and to await his decision before proceeding further. 

The reply of Sri S. P Sinha, counsel fot the petitioner is three-fold. He urges in the first 
place that the two questions whether a major cmrupt practice had been committed or not 
and whether as a result of it any disqualification would or would not be incurred are really 
different and independent questions. The second question will_arise only after the first is 
answered. Till the first question is answeicd the second question will not arise at all. Thus 
if it is found that no majot coriupt practice has been committed there would be no question 
of any disqualification having been incurred. It Is only after a finding has been recorded 
that Hahz Jl has committed a major corrupt practice that the question will arise whether 
on account of that finding he has become disqualified or not. When that question arises 
it may have to be rcfeircd to the Governor but that stage has not yet arrived. It is for this 
Tribunal to decide the question whether Hafiz Sri Mohammad Ibrahim has committed a 
major corrupt practice or not. It is bound to record a finding of its own on the point. It 
cannot delegate that duty to any other body. It will not be the concern of the Tribunal as 
to what consequences follow from that finding. The Tiibunal will cease lo function after 
passing the orders contemplated by sections 98 and 99 of the Act. The question whether 
Hafiz Sri Mohaintnad Ibrahim has become disqualified as a result of the finding of the Tri¬ 
bunal will arise after the Tilbunal’s finding has been airived at. That will be the stage 
when a lcfcrcncc may become necessary to the Governor. To say that the Tribunal should 
refer tlic question of disqualification to the Governor at this very stage without considering 
the question whether a major conupt piacllce has been committed by Ilafiz Sri Mohammad 
Ibrahim or not is, therefore, ically putting the cart before the horse. 

His second contention is that the Act is really complimentary to the Constitution and 
there is no conflict at all between its ptovisions and those of the Constitution. The Act has 
been flamed in accordance with the Constitution. It is really not necessary to twist the 
provisions either of (lie Act or the Constitution to icsolvc an imaginary conflict between the 
two. If the two are read together and the entire scheme envisaged by them with reference 
to election matters is kept in consideration it will be found that the Election Tribunal is 
the only body which has jurisdiction to go Into the question whether a ^ major corrupt 
practice has been committed or not. No other body can go into the question or decide It. 
Act. 329 (a) of the Constitution contains a specific bar to any other body taking up the 
question or dealing with it. The Govciuot has therefore no jurisdiction to go into the 
question whether Hafiz Sri Mohammad Ibrahim has committed a major corrupt practice or 
not. Even the Election Commission to which body the Tribunal owes its existence could 
not go into the quest ion in view of Art 321 of the Constitution The Act is an exhaustive 
one. There is nothing in it on the basis of which It can lie said that if a corrupt practice 
is alleged to have been committed by a sitting member of a Legislative Assembly, the question 
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rannot be dealt with by the Tribunal but should be referred to any other authority for 
decision. Under sec. 99 of the Act the Tribunal is bound to decide the question whether a 
major corrupt practice lias been committed or not and to name the peison who has com¬ 
mitted it irrespective of his standing or status The Act or the Constitution do not contem¬ 
plate two ltval bodies for the derision of that question, not do they contemplate that one 
of the bodies should wait fot the decision of the other before dealing with the question. The' 
Tribunal is an ad hoc. body which has only a temporary existence It must record its find¬ 
ings on all questions which ate til dispute between the patties and on the decision of which 
the fate of the election petition entnisted to it for decision rests. The Tribunal would, 
therefore, be failing to do its duty enjoined by the legislatuie if It stays Its hands at the 

E resent stage and refers to the Governor the question whether Hafiz Sri Mohammad Ibrahim 
as committed a major corrupt practice or not. 

His third contention is that if the method suggested by the learned counsels for the 
other side is accepted anomalies arc likely to arise which the legislature could never have 
contemplated. The correct way of approach is therefore, to give the various provisions 
their natural meaning and to interpret them so that they do not conflict with each other 
at all. 

We may state at the veiy outset that it was not seriously urged befoic us that any of 
the provisions of the Act were ultra vires. Every one appeared to he agreed about the con¬ 
stitutionality of its provisions. There is therefore no question of declaring sec 99 of the 
Act or any other provision of it to be invalid. In this view of the matter no question of 
making any reference to the Hon'ble High Court under sec. 113 of the C P.C, can arise. It 
may however be mentioned that in the case of M. M. Manjuran m. K. C. Abraham reported 
in 10 Flection Law Reports 370 at pages 419 to 428 the view taken was that an Election 
Tribunal Is not a court subordinate to the High Couit as contemplated by sec. IIS C.P.C, 
and rannot make a reference to that Hon'ble Court under that provision even if it is of the 
view that a certain provision of law is ultra vires. 

Now, in our opinion, there can be no escape from the position that this Tribunal is the 
only hody which can go Into the question whether a major corrupt piactice has been com¬ 
mitted in connection with the election of the respondent No 1 or not. This question un¬ 
doubtedly relates to the election and without deciding it, it will not be possible for us to 
decide the election petition which has been enti listed to us for disposal. Under sec 99 of 
the Art as an allegation of a corrupt piactice has been made the Tribunal has to record a 
finding whether a corrupt practice has been committed by or with the connivance of any 
candidate or his agent at the election. That alone will not be enough. It has to go into 
the wider question whether any corrupt or illegal practice lias been committed by any 
person at all and to name all tiersons who have been proved bcfoie it to have been guilty 
of illegal or corrupt practice. In respect of each such person the Tribunal has to mention 
the future of the corrupt practice committed by him The wouls of sec 99 (i) (ti) of the 
Art are wide enough to include eveiy peison found to have been guilty of a corrupt practice. 
No exception has been provided In respect of any sitting member of a State or Central 
legislature Had it been the intention to exclude such persons from the purview of section 
99 the section would have been differently worded Tt would in that rase have been pro¬ 
vided that if the corrupt or illegal practice was alleged to have been committed by a .sitting 
member of a legislatuie which could involve his disqualification, the matter should be 
lefrrred to the Governor and should not be taken up bv the Tribunal itself. Before parting 
with the election petition this Tribunal must carry out the dutv enjoined upon it by sections 
98 and 99 of the Act and if it fails to go into the question whether the corrupt practice 
has been committed or not or to name the persons who arc piovcd to have committed it 
It will he omitting to perform the duty which has been imposed upon it hy law. It will to 
that extent he abdicating its functions for which there is apparently no justification. It Is 
therefore not possible for 11 s to accept the contention of Sir Iqbal Ahmad that we have no 
jurisdiction at all to go into the question whether a major ronupt practice has been com¬ 
mitted by Hafiz Sri Mohammad Ibrahim or not or to record any finding in that respect. 

We arc equally convinced that if in the case of a sitting member of a State I rgislature 
the question arises whether he has become subject to anv of the disqualifications mentioned 
in Av-t 191, of the Constitution it must be referred to the Governor and he alone has the 
jurisdiction to decide the question though he is hound to decide the question in accordance 
with the advice of the Election Commission which body he has to consult. The provisions 
of article 192 appear to be clear and mandatory. They confer exclusive jurisdiction on the 
Governor In respect of the question. No other person or body can, therefore deal with It. 
An analysis of Art 192 (1) will however show that the only question in respect of which 
exclusive jurisdiction has been conferred on the Governor is the question whether 

(a) a sitting member of a legislatuie, 

(b) has become subject to 

(c) one of the disqualification* mentioned lb Art 191 (1) of ffie Constitution. 
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It 11 only when such a question arises that a rcfcicncc has to be made to the Governor and 

Ills decision on the question has to be accepted as final As shall be shown presently that 

question has not yet arien 

III our opinion there is ically no tonfliiL at all between the provisions of the Const! 

tution and the provisions of the Act and pauiculaily between Ait 192 of the foimet 

and sections 98 and 99 of the latttr The Act appeals to have been drafted keeping in 

view the provisions of the Constitution and is in ratt complimentary to it If Art 192 of 

the Constitution and sections 98 and 99 of the Act aie properly understood and appre 
elated, it will be found that they do not involve anv conflicting loyalties and there is 
really no question of preferring the one to the othei Sections 98 and 99 of the Act deal 
With one stage of the matter while Alt 192(1) of the Constitution comes into operation 
at a subsequent wa^c If an election is questioned solely oi intei alia on the ground of 
major corrupt practices or illegalities having heen committed the questions whether such 
corrupt practices or illegalities have betn tommiLted oi not and if they have been com 
mitted by whom they wete committed must naturally be (onsidered by the Election 
Tribunal to which the election petition is tnuusted lot disposal flic Election Tubunal 
must record a Ending whether any such coimpt practices have been committed and is 

also hound to name the peisons by whom they were committed Without recording 

that finding it is not possible foi it to dispose of the eltction petition or to pass any 

final ordeis tn respect of it SecLton 99 of the Ait therefore requires that before finally 

disposing of an rlettion petition the Tribunal must iccord a finding about the illegalities 
or corrupt practices having been lommittcd and must name the persons who are proved 
to have committed them In going into the question and in recording a Ending, there 
fore, the Tnbunal atLs within its jurisdiction and does not encioach on the jurisdiction of 
any other authority 

After the findings of the Election fiibunal have been recorded certain consequences 
must follow If the Tribunal comes to the conclusion that no conupt or illegal practices 

have been committed there will he an end of the matter in that respect I hat ground 

of challenging the election will fail and it will not he necessary to name any one as 
having committed any toriupt or illegal prat Lite If on the contrary the Election Tribunal 
comes to the conclusion that corrupt or illegal practices have been committed, it will 

first have to decide whether they have been committed by or with the connivance of any 

candidate or bis agent or by any one else The peisons who are pioved to have commit¬ 
ted the, conupt or illegal piacticcs will have to be named and the natuic of the practice 

recorded The peisons so named shall be disqualified for voting al any election for the 

penod mentioned in sections 111 to 143 of the All, buL tt will be open to Lhe Election 
Tribunal to lecommend an exemption of such persons fiom the disqualification which 
they will have incurred The peison who is found to have committed a conupt or Illegal 
piacticc under Sec 99 of the Act may howevei happen to be a sitting member of a legis¬ 
lature In that case a question may arise as to whether on aLcoUnL c>f Lhe finding of the 
Tribunal about his having committed a conupt or illegal practice he has become dls 
qualified foi remaining a member of the legislature If sucli a question arises it will have 
to be referred to the Govetnoi under Art 192 of the Constitution and the Governor alone 
can finally decide that question Ait 192 of the t (institution Lan, therefore, come into 
play aftei a finding about the commission of conupt or illegal piaclicc has been recorded 
by the Tribunal The question whelhei on account of that finding the sitting member 
of the legislature has become disqualified or not tannot arise till the finding has been 
recorded Sec 99 ol the All must therefore be followed upto the stage of recording the 
finding Art 192 of the Constitution has to be followed aftei Lhe finding has been recoided 
The two provisions thus relate to dilfcrcnt stage and theie Is no conflict or inionsistcncy, 
betweeti them at all 

It is therefore not corrupt to say that there is a conflict between sec 99 of the Act and 
Art 192 of the Constitution and that the only way in which the two provisions can be 
reconciled is that at this very stage this Tribunal must icfer to the Governor the question 
whether Hafiz Sri Mohammad Ibialum has committed a major conupt practice and has 
on that account become disqualified for remaining a sitting member of the legtslatuie and 
await for his decision before proceeding further If this Tribunal comes to the conclu 
sion that no major corrupt piacticc has been committed at all oi that at leasL Hafiz Sri 
Mohammad Ibrahim has not committed any major corrupt practice, it will record a Ending 
to that effect and dlschaigc the notice that has been issued to lam under sec 99 of the 
Act In that case Lheic would be no question of naming him No queslion of his 
becoming subject to any disqualification mentioned m Art 191 (1) of the Constitution will 
arise in those cucumstances and there will be no occasion for any Tcfcicncc being made 
by anybody lo the Governor under Ait 192 of the Constitution The question refeired 
to in that Aiticlc will ausc only after a finding on the point has been recorded by the 
Tribunal against Hahz Sri Mohammad Ibrahim and if it docs arise, the Governor may 
have Lo decide it 

It was however uiged strenuously that the question whether Hafiz Sri Mohammad 
Ibrahim had committed a majoi corrupt practice was inextricably interlinked with the 
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question whether he had become disqualified on account of having committed that prac¬ 
tice for remaining a sitting mernbei of the U.P. Legislature and if the latter question 
could be decided only by the Governor, the former question must also be referred to the 
Covernor and he alone can decide it. It was further urged that the finding about a sit¬ 
ting member having committed a major corrupt practice automatically led to his disquali¬ 
fication from remaining a sitting member of the legislature. As soon as the finding was 
recorded he stood disqualified and his seat in the legislature became vacant. This was 
clear from the opening sentences of Art. 191 of the Constitution, Art,, 190 (3) of it, and 
the opening sentence of sec. 7 of the Act. As soon as the finding about Hafiz Sri 
Mohammad Ibrahim having committed a major corrupt practice was recorded, therefore, 
the mischief will have been done and much use will not be left for making a reference 
to the Governor. It was all urged that the present was the only stage at which the 
reference could be made to the Governor. No other stage would come for that purpose. 

In connection with the third contention above mentioned It was urged by Ch. 
Nlamatullah, counsel for Sri Sri Krishna that the reference to the Governor should have 
been made much earlier. It should have been made as soon as it was alleged in the 
election petition that Hafiz Sri Mohammad Ibrahim had committed a major corrupt 
practice as defined in sec. 123 (8) of the Act, 

Both Chaudhri Nlamatullah and Sri Kanhaiya Lai Misra urged that after making a 
reference to the Governor this Tribunal must wait for his decision, After that decision 
has been made, according to Ch. Nlamatullah, the finding of the Governor on the ques¬ 
tion of major corrupt practice having been committed, must be accepted by this Tribunal 
and dittoed by it. Sri Kanhaiya Lai Misra however conceded that even after receiving 
that finding though the decision of the Governor will be final and binding on the ques¬ 
tion of a disqualification having been incurred, it will be open to the Tribunal to record 
its own finding on the question of a major corrupt practice having been committed. 

In our opinion if these arguments are closely examined it will be found that they 
cannot bear scrutiny. 

We think the two questions, whether a major corrupt practice or Illegality has been 
committed and whether any disqualification has been incurred or not, are two indepen¬ 
dent and distinct questions. Recording a finding that a corrupt practice of a particular 
nature has been committed by a particular person is one thing and the question whether 
on account of that finding the person concerned has become disqualified for continuing 
to remain a member of the legislature is quite a different thing. The difference between 
the two appears to be the same as between cause and effect ana it should not be easy to 
make a confusion between them. This Tribunal is concerned only with the question 
whether a corrupt practice has been committed at all ami if it has been committed what 
is its nature and who has committed it. We have no concern with the consequence 
which the finding will lead to. The argument that the question whcthei a disqualification 
has been Incurred cannot be considered apart from the question whether a major corrupt 
practice has been committed and the two questions must ice considered to gether also 
appears to ignore the express words of clause (a) of section 7 of the Act. According to 
that clause the disqualification can come into existence only after a finding has been 
recorded that a corrupt or illegal practice or one of the offences mentioned in sections 139 
or section HO of the Act has been committed. Without that finding being there no question 
of disqualification can arise. The finding must therefore be recorded first. The question 
whether a disqualification has resulted from the finding can arise only after the finding 
has been recorded. It must also be borne in mind that the only question which can be 
referred to the Governor under Art. 192 of the Constitution is the question whether a 
sitting member has become subject to one ot Lhe disqualifications mentioned in Art. 191 
of the Constitution. His jurisdiction is confined to that question. No other question need 
be referred to him. He is not empowered to decide any other question. The question 
whether a corrupt practice has been committed or not is certainly not identical with the 
question whether a disqualification has been incurred on that account or not. There Is 
therefore nothing either in the Act or in the Constitution which can justify a reference 
to the Governor of the question whether Hafiz Sri Mohammad Ibiahim has committed 
a major corrupt practice as is alleged by the petitioner. 

We shall assume without deciding that the contention is correct that the finding that 
a major corrupt practice has been committed by a silLlng member of the legislature 
automatically leads to his disqualification and on that disqualification being incuned his 
seat becomes vacant in the legislature and a bye-election is required to be held for filling 
it again. We however think that this cannot be made a basis for the argument that the 
question whether Hafiz Sri Mohammad Ibrahim has committed a major corrupt practice 
should not be decided by this Tribunal but should be referred to the Governor for his 
decision. Let us see in this connection what the Governor has to decide under Art. 192 
of the Constitution. The only thing which he can decide under that provision is whetiier 
a member of the house or legislature of a State lias become subject to any of the dis¬ 
qualifications mentioned in clause (I) of Art. 191 of the Constitution. Due notice is to 
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be taken of the tense of the verb "has become" used in the Article It is the present 

perfect tense denoting that the act in question has happened in the recent past Fiorn 

''this it follows that the only tiling winch the Governor ran decide is whether the member 
concerned has already incurred trie disqualification of which he is accused The Article 

does not empower the Governor to decide whether the membei is likely to become subject 

to the disqualification in question The Article presupposes that disqualifications as having 
*-een incurred and the only question which the Governor has to deal with is whether It 
Its in fact been incurred or not That the disqualification will result automatically from 
the finding tjiat a major corrupt piacticc has been committed is therefore not very 
material In every case of disqualification which is leferred to the Governor under Art 192 
of the ConstjtuLion, the disqualification must have been Incurred before the question is 
referred to him With reference to the vanous sub clauses of clause (1) of Art 191 of 

the Constitution, when the question is refened to him under Art 192 of the Constitution, 
the Governor is to address himself to different issues Thus if the question is whether 
the member concerned has become disqualified under sub clause (a) of Art 191 of the 
Constitution, the Governor will have to consider whether the member concerned holds 
any office, whether it is an office of profit, whether 1c Is an office under the Government 
of India or under the Government of any State specified in the first Schedule and if It Is 

such an office whelhei the legislature of the Slate has by law declared It to be an office 

which shall not disqualify its lioldei If all these things arc present the Governor will 

declare that the member stands disqualified, and if any of the ingredients are absent he 

will declare the contraiy If the matter arises under sub clause (b), the Governor will 

have to decide at first whether the person concerned is of unsound mind He will also 
have to consider whether lie has been so declared by a competent court If both these 
matters are established the decision will go against the sitting member If not, it will 

go in his favour The only thing which the Governor can consider In a case relating to 
sub clause (c) is whether the member concerned has been declared an insolvent and 
whether he is still undischarged In a case relating to sub clause (d) the questions to be 
taken up are whether the member concerned is not a utizen of India or whether he has 
voluntarily acquired the uti/enship of a foielgn Stale or is under any atknowledgement 
of allegiance or adherence to a foreign State In a case relating to sub clause (e), the 

Governor will have to refer to the liw creating the disqualification and consider whether 
the essentials of that provision have been established oi no! In the present case the law 
made by the Parliament is to be found in section 7 (a) of the Act and under that sectiotl 
a disqualification is incurred when a conviction has been lecoided in respecL of any offence 
mentioned in section 119 of the Act or if the person concerned has been found guilty of 
any corrupt or illegal practice mentioned in sec lion 110 m proceedings for questioning 
the validity or regularity of an election Therefoie if Llie disqualification is alleged to 
be based on a conviction what will be seen will be whether the conviction has been record¬ 
ed by a competent court in lespect of an offence mentioned in sections 189 or 140 of the 
Act entailing a disqualification and whcthci the pcnod mentioned in the secLion has 
elapsed If the dlsquallhcation is said to be based on a finding about a conupt and illegal 
practice having been committed, the only things which will be considered will be whether 
the finding has been recorded that a corrupt or illegal practice entailing disqualification 
according to sections 139 and 140 has been committed, whether the finding has been record 
ed in proceedings for questioning the validity or illegality of an election and whether the 

f ieriod mentioned in sertion 119 and section 140 has elapsed If the finding is there, if 
t has been recorded in proper proceedings mil if the period has not elapsed, the member 
will be declared disqualified If any of these lngiedlenLs is missing the decision will be 
otherwise The conviction for an offence mentioned in sections 119 and 140 of the Act 
or a finding that an illegal oi corrupt piacLice mentioned in those sections has been com 
mitted therefore constitutes the basis of the disqualification The main thing which the 
Governor has to sec is whether such a finding or the conviction is there To us it does 
not appear to have been contemplated by Art 192 of the Constitution that the Governor 
should not only decide the question whether on account of any finding oi conviction the 
member concerned has become disqualified but should also retold llie finding or conviction 
himself and then decide whether on account of if the member stands disqualified The 
finding or oonvictlon must he recended by some oLlier body The Govcrnoi can only 
decide whether a disqualification has lcsultctl on account of that conviction or finding 

There is therefore no question of a icfcicnce being made by this Tribunal at this stage 
or at any other stage to the Governor for the decision of the question whether Hafiz Sri 
Mohammad Ibrahim has committed a major onmpt practice in connection with the bye 
election in question or not Wc think tlie question contemplated by Art 192 of the 
Constitution has not yet arisen and cannot arise till our finding under section 99 of the 
Act has been recoided Gh Niamatullah therefoie, in our opinion really went too far 
when he urged that the reference to the Governor should have been made as soon as 
the allegation about Hafiz Su Mohammad Ibrahim having committed a major corrupt 
practice was made in the election petition llie question of disqualification cannot in 
our view bo deemed to have arisen simply ljeiause of such an allegation having been 
made The allegation could at any time be withdrawn and could also be disproved at 
the trial of the petition The question of disqualification lan therefore arise only when 
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a finding that a major corrupt practice has been committed by a sitting member has been 
recorded. This Tribunal must therefore record a finding on the point. After recording 
that finding and giving its decision in compliance with sections 98 and 99 of the Act thtj 
Tribunal will cease to function. Il will therefore not be concerned with the consequence 
which its finding or decision will lead to. We find it difficult to accept the contention 
that instead of deciding ihe question ourselves we must refer the matter to the Governor 
and accept his decision atid made it our own. If Lhe law requires us to go into the qu« 
tion and record a finding in respecl of it, the finding must be the result of out owl 
independent judgment. The finding to he recorded under section 99 (a) (i) is expected to 
be the finding of Lhe Tribunal and not of any oLlier body. The persons who are to be 
named by the Tribunal under secLion 99(a)(ii) of the Act are the persons who have been 
proved at the trial (before the Tribunal) to have been guilty of any corrupt or illegal 
practices. The decision ahout their guilt must therefore be the decision of the Tribunal 
and not of any other authority. 

If we arc to act according to the suggestion of Ch. Niamatullah or Sri Kanhaiya Lai 
Mlsra, refer the matter to the Governor and on receipt of Iris decision record a finding 
cither in accordance with liis decision or against it, a serious anomaly may arise. If We 
accept the decision of the Governor and decide the matter according to it, the decision on 
the question will not he our own. We will only be adopting the decision of an authority 
which is not in die picture at all under the Act. If on the contrary the Governor holds 
that no corrupt practice has been committed and so no disqualification lias been incurred and 
we some how happen to arrive at a contrary conclusion thaL a major corrupt practice has 
in fact been committed by Hafiz Sri Mohammad Ibrahim, the decision of the Governol 
on the question of disqualification may be entirely nullified, for in that case the Governor’s 
decision about disqualification will have been arrived at before the recording of the find- 
ing of the Tribunal about the commission of a major corrupt practice though under 

section 7 (a) of the Act it is the finding of the Tribunal which must be the basis of the 

disqualification. 

There is yet another reason why wc cannot accept the contention that because the 
Governor has exclusive jurisdiction to decide whether a disqualification lias been Incurred, 
he has also exclusive jurisdiction to decide whether any of the events which entail such 
disqualification has come into existence. If this contention is accepted it wijl lead to 
startling results which the legislature could never have intended and if it intended those 
results, it is surprising that no specific provisions were made about them, It has already 

been shown unclcr section 7 (a) of the Act that the finding about a corrupt or illegal 

practice mentioned in section 14(1 having been committed and the finding that an oilence 
under section 139 of the Act has been committed have been placed on the same footing 
and both make tire person concerned ineligible for being chosen as or for being a member 
of the legislature. In the normal course under the provisions of the Code of Criminal 
Procedure the olfcnccs mentioned in section 139 ol the Act arc to be iried by a Magis¬ 
trate who has to record the conviction and pass the sentence. According to secLion 139 
of the Act the conviction entails disqualification for membership of Parliament and of 
the Legislature of every_ State. If along with the question of disqualification the question 
whether an offence leading to that disqualification has been committed or not is also to 
he referred to the Governor, the Magistrate will have no jurisdiction to try the case when 
it is referred to him and will have to stay his hands till both the questions are decided 
by the Governor. Had that been the intention of the legislature, it would have made 
some clear provision either in the Act itself or in the Criminal Procedure Code laying 
down that offences mentioned in section 139 of Lhe Act if alleged to have been committed 
by a sitting member of the legislature shall not be tiled by Magislratcs in the usual course 
but shall lie referred be them Lo the Governor for decision under Article 192 of Lhe 
Constitution. Under clause (b) of section 7 of the Act a conviction for an offence and the 
sentence of transportation or imprisonment for not less than two years also entails a dis¬ 
qualification for being chosen as or for being a member of the Legislative Assembly or 
Legislative Council of a State. This disqualification remains in fotce for five years unless 
the period is curtailed by the Election Commission. If the person involved is a sitting* 
member of the legislature and .the question of his disqualification is inextricably connected 
with the question whether he has committed the offence referred to in clause (b) of 
section 7 of the Act and both arc to be referred to the Governor under Art. 192 of the 
Constitution, the Governor will be the authority to decide wheLher the member con¬ 
cerned lias committed the offence for which he is to be punished wiLli transportation or 
Imprisonment for more than Lwo yeais. If this interpretation is to be accepted Lhe posi¬ 
tion of lhe Governor at least so far as an offence committed by a sitting member of the 
legislature is concerned, is reduced to thaL of an ordinary Magistrate, This in our view 
could not have been intended by the legislature. 

On giving our best consideration lo Lhe matter, therefore, wc have unanimously and 
without hesitation come to the conclusion that Lhis Tribunal is the only body which has 
exclusive jurisdiction to consider the question whether a major corrupt practice has been 
Committed by Hafiz Sri Mohammad Ibrahim as alleged and to record a finding on the 
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question under section 99 of the Act. There appears to be nothing in the Act or the 
Constitution to require a reference by this Tribunal to the Governor for the decision of 
that question; nor is It correcL to say that this Tribunal should await the decision of the 
Governor on the question of disqualification and then proceed with the petition. This 
Tribunal is an ad hoc body and has only a temporary existence. It must record findings 
on all the questions which arise in the election petition referred to it for disposal and 
will bt abdicating its function if it does not comply will Lhe requirements of section 99 
of the| Act. The Tribunal will therefore be failing to do its duty if it stays its hands 
at the I present stage and refers to the Governor the question whether Hafiz Sri Mohammad 
Ibrahim has committed a major corrupt practice or not. This question cannot be decided 
by any other body and can be decided by this Trihunal alone. The point of jurisdiction 
which 1 has been raised on behalf of Hahz Sri Mohammad Ibrahim and which has been 
supported by the learned counsel for the respondent No. ), Sm, Shivrajwati Nehru and 
for Sri Sri Krishna is, therefore, in our opinion entirely without force and must be rejected. 
It is ordered accordingly. 

The case must now proceed from the stage at which it Was stopped. Let 29-9-56 be 
fixed for further evidence on behalf of Hafiz Sri Mohammad Ibrahim. 

Krishna Chandra Srivastava, Ambika Prasad Srivastava, 

Member, Election Tribunal, Lucknow. Chairman, Election Tribunal, Lucknow. 

The 20 th September 1956. 

S. N. Roy, Member, 

Election Tribunal, Lucknow. 

The 20 th September, 195G. 
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By Order, 

DIN DAYAL, Under Secv. 


TRINTED IN INDIA BY THE GENERAL MANAGER, GOVT. OF INDIA PRFXS, 
NEW DFLHI AND TUBLISIIED BY 111L HAN U.LR OF PUBLICATIONS, DELHI, 1958 




